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In writing this we have asked ourselves 


oO 


“Just how can we best describe the satisfying and profit- 


two questions: 


able career that awaits those men who are willing to 
work and study to become their own ‘boss’ and who, 


dependent upon their own initiative, can name their 


@ 


“What is there about the Travelers Training Schools 


own income?” 


for Agents that attracts the type of person who man- 
ages to become in such a relatively short period of time, 
a successful insurance salesman? A person who is 
devoted and enthused in his work—a person confident 
and aware of his earning power and his value to his 


community.” 





In answering the first question 


we ask you to note the Travelers Agent in or near your 
community. His way of life, his respected position, 
his attitude and personality. We think it will be 
inspiring to talk to him and hear his recommendations 
about your career. 

As to the second question we believe that it is due to the 
practical and sound training given by experienced in- 
surance men and educators. Men who themselves have 
been through the problems and experiences that you 
will face. These schools were the first insurance 
schools for agents founded in the United States. 
Through the years they have been noted for their pro- 
fessional standing—for their practical business ‘and 


academic atmosphere. 


When you engage in work in your community you have 
the assistance of successful field men who are trained in 
underwriting and sales procedure. They will help you 
with any sales problem you may have. Their services 


are a definite asset in your success. 








Travele rs Office S are located in the large r citie s of the United States and Canada. You are cordially 
invited to visit one of these offices or write to the Agency Department at the Home Office in Hart- 
ford for detailed information concerning our training programs and the opportunities available. 








THE TRAVELERS INSURANCE COMPANIES 


Hartford, Connecticut 
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USED LAW BOOKS FOR SALE 


IMPORTANT: In buying used law books your library will cost, approximately, but little more than one-half 
the new price. ALSO, the used law book dealer will, if possible, buy your law library from you or your estate. 











Federal Reporter, Ist series, 1 to 300,) American Digest System: Century, 4 Decennials, 


Federal Reporter, 2nd series, 1 to 156,) SS, EES DS, SCA ree a ten ee $325.00 
Federal Supplement, 1 to 66,) Ark. Reports 1 to 46, originals.................. 300.00 
All of above, 522 Vols. Fine buckram............ $650.00 Same, reprint Ed. buckram...................00. 150.00 
Atlantic 1st 1 to 200 and 2nd 1 to 48, all buckram.... 385.00 Vermont to Reporter, buckram...... Pere ey 85.00 
Northeastern, Ist 1 to 200 and 2nd 1 to 60, all buckram 435.00 SEPT EE LORE TRE Le 125.00 
Pacific, Ist 1 to 300 and 2nd 1 to 172, all fine Seams FO BE, Gee; WOR occ tec gee eenes 100.00 
PE iss soy. 6 wa eRS Sb 6 WERE OK OKs Bee ee 600.00 ee a a a 75.00 
N. Y. Supplement, Ist 1 to 300 and 2nd 1 to 64, all Amer. Law Reports 1 to 139................. ... 425,00 
I oe bs el Gb i eB haw on 0.6 08 ble we wae 365.00 L.R.A. complete 146 Vols. buck............... ... 100.00 
United States Supreme Court Reports: Pacific States Reports, 40 Books.................4. 75.00 
Official Edition, single volumes, Vols. 1 to 326.... 600.00 Blashfield Autos, to date................... .. 635.00 
Law Edition, buck. Books 1 to 89............... 275.00 McQuillin Municipal Corp. to date...... ssseeee 70.00 
Compoct Law Ed., buck. 1 t0 89............... 225.00 Page on Wills,,5 Vols,.....,...------+. vray ny Ree 
Co-ops U. S. Digest 11 Vols. & '46 Parts............ 40.00 Cet peers SO GEER ~~~ +--+. see ee ss am 
U. S. Code Annotated, complete to date...... ~-ee 26580 — me gy eopaaaa picgepuaia Se es 
Setiiet Ge dann. enetliie te date 120.00 ee Pe ee eee 15.00 
7 > Loe tw ne eT : Thornton Oil & Gas, to date 6v................. . 25.00 

Foiiral Gases 1 te 30 6 Digest................+. 16660 Uniform Laws, Anno., complete........ ok ee | 
U. S. Statutes At Large, Vols. 1 to 40.............. 275.00 Hughes Fed'l Procedure 19 Vols................-. 45.00 
Corpus Juris Secundum 1 to 48................... 340.00 Lindley Mines, 3rd Ed. 3 Vols.......... mi ea 12.50 
nt MR See, eee een 95.00 Federal Law Contracts 2 Vols....... Sastry ssps See 

We would appreciate your “want list’’ and list of books ‘for sale’ 
R. V. BOYLE, Law Books 
705-07 Leonhardt Bidg. Oklahoma City 2, Oklahoma 


















Announcement . . . of 1947 Essay Contest conducted by American Bar Association pursuant to terms 


of bequest of Judge Erskine M. Ross, Deceased. Information for Contestants 


Subject to be discussed: Time when essay must be submitted: 


“How Can International Legislation Best Be Improved—By On or before May 1, 1947. 
Multi-Partite Treaties, or by Giving Powers to the General Amount of Prize: 
Assembly of the United Nations?” $2500.00 * 






Eligibility: 


The contest will be open to all members of the Association in good standing, including new members elected prior to March 
31, 1947, (except previous winners, members of the Board of Governors, Officers, and employees of the Association), who have 
paid their annual dues to the Association for the current fiscal year in which the essay is to be submitted. 


No essay will be accepted unless prepared for this contest and not previously published. Each entryman will be required to 
assign to the Association all right, title and interest in the essay submitted and the copyright thereof. 


An essay shall be restricted to five thousand words, including quoted matter and citations in the text. Footnotes or notes 
following the essay will not be included in the computation of the number of words, but excessive documentation in notes may 
be penalized by the judges of the contest. Clearness and brevity of expression and absence of iteration or undue prolixity will 
be taken into favorable consideration. 


Anyone wishing to enter the contest should communicate promptly with the Executive Secretary of the Association, who will 
furnish further information and instructions. 


AMERICAN BAR ASSOCIATION 


1140 N. Dearborn Street Chicago 10, Illinois 






* Amount of award reduced this year because of decreased income from securities in Ross fund 









American Bar Association Journal 
















































you in advising or conducting a business “TAX-WISE” 
throughout the year. This valuable guide is a distillation 
of J. K. Lasser’s 25 years of experience in advising business people 
upon their handling of tax problems. It can help you to help others. 
In addition to answering questions about taxes for the business- 
man, small and large, this 200-page volume contains special check 
lists designed to stimulate new ideas regarding changes in present 
methods and additional steps necessary to increase profits after 
taxes—to place a business in the most advantageous position at 
the start of the tax year, and to keep it there. 


Brand New! 


BUSINESS TAX GUIDE 


Helps You To Advise Or Conduct A Business 
— With Maximum Tax Savings! 


Hi a brand-new book which can be a tremendous help to 





How To Conduct Your 
Business—‘‘ Tax- Wise’”’ 


What to do before you start a 
business 

How to select the best form fer 
your business 

How to change your form to an- 
other and when to do it 

How to buy another business or 
its property 

How to operate your proprietor- 
ship for economy 

Financing a business 

Operating a partnership for great- 
est savings to the partners 

Getting the most out of corporate 
operation 

How and when to recapitalize 

How to divide your business and 
when 

When and how to merge your 
business 

How and when to sell assets to 
greatest tax advantage 

Planning for your sales income 

Planning your business disburse- 
ments 

Getting greatest savings through 
compensation payments 

Using repairs, replacements and 
depreciation to greatest advan- 
tage 

Finding the best accounting sys- 
tem for your business 

How to do business abroad 

Cutting your tax when you have 
dividend, interest, or rent in- 
come 

Check list for tax savings 

What use to make of the carry- 
over system 

How to buy and sell securities 





SPECIAL OFFER—J.D. Bierman’s 
“Excess Profits Tax Handbook” 

. D. BIERMAN has just completed a 

128 page up-to-the-minute revision 
of J. K. Lasser’s widely known guide, 
YOUR CORPORATION TAX, deal- 
ing specifically with the Excess Profits 
Tax. Mr. Bierman’s guide will be of 
great value to tax advisers and corpo- 
rate officials seeking the continuation 
of the advice, pointers, and type of 
aids to tax economy previously given 
in the Lasser book; his review of the 
recent decision and administrative 
changes concerning tax relief. This 
guide is available for $1.00 only to 
purchasers of the BUSINESS TAX 
GUIDE. It is not available in any 
other way. So to be sure of getting your 
copy, mail coupon AT ONCE! 





Simon and Schuster, Publishers 
Tax Dept. AB-1 
1230 Sixth Avenue, Rockefeller Center, N. Y. C. 20 


Please send me: 


$1.00 per copy. 


Name 


By J. K. Lasser 


well-known tax authority 
and author of YOUR IN- 
COME TAX. 


recently 
head of the Review Divi- 
sion of the Office of the 
Chief Counsel for the Bu- 
reau of Internal Revenue 
and in charge of its Sec- 
tion 722 cases; formerly a 
member of the legislation 
and Regulations 
of the Chief Counsel’s Of- 
fice. Mr. 
in general practice on tax 
matters in Washington. 


until 


J. D. Bierman 


assistant 


section 


Bierman is now 


Copies of J. K. Lasser’s BUSINESS TAX GUIDE-—$2.00 per copy. 
we. Copies of J. D. Bierman’s EXCESS PROFITS TAX HANDBOOK— 


If the books do not completely satisfy me, I may return them any 
time before March 20, 1947 and you will refund my money in full, 





Address. 





Zone No 


City. (if any ) 





sae SB aeweweeeeen=u 


City Sales Tax. 


State 





TO SAVE POSTAGE AND C€.0.D. CHARGES: If you enclose payment WITH 
this coupon WE will pay all postage and government C.O.D. charges. Same 
return-for-refund privilege applies. NOTE: If resident of N. Y. City, add 2% 
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@ Standard Federal Tax Reports — Complete, 
detailed, encyclopedic, the accepted reporter on 
federal taxes for revenue — “for the man who must 
have everything.” Swift weekly issues report and 
explain unfolding federal tax developments. 
Current subscription plan includes 6 loose leaf 
“bring-you-up-to-date” Compilation Volumes, and 
companion Internal Revenue Code Volume. 





£ACH TOPS IN ITS FIELD 


Y Federal Tax Guide Reports — Concise, com- 
pact, understandable, here is the dependable 
reporter on the federal taxes of the ordinary cor- 
poration, the average individual, partnership, or 
business. One loose leaf Compilation Volume and 
matching Internal Revenue Code Volume included 
without extra charge to start new subscribers off 
on the right foot. 


@ Federal Tax Course—1946-1947 Edition—Authentic tax train- 


ing, brush-up, and reference course in one handy volume. Explains 
federal taxation, with emphasis on income tax and withholding 
collection methods, under current laws up to date of publication. 


COMMERCE) CLEARING) HOUSE, ING,, 


Write for Complete Details 


PUBLISHERS OF TOPICAL LAW REPORTS 


Cwrcaco 1 
214 N. MICHIGAN AVE 


New Yorn 1 
Emrine State BLOG 


WASHINGTON 4 
MUNSEY BLOG 


Tue AMERICAN Bar ASSOCIATION JOURNAL is published monthly by AMERICAN Bar ry. Tome Dy 1140 North Dearborn Street, =e 16, Tlinois. 


Entered as second class matter Aug. 25, 1920, at the Post Office at Chicago 


Il., under the Act of Aug. 24, 


191 
Price: per copy, 75c; to Members, 50c; per year, $3.00; to Members, $1.50; to = Nae in Law Schools, $1.50. Vol. 38. No. 1. 
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ln This Issue 


Competitive Tests 

for Hearing Examiners 

Under the Administrative Procedure 
\ct, some 350 Hearing Examiners 
or various federal agencies will be 
The Civil 


Service Commission has created an 


selected competitively. 


\dvisory Committee as to methods 
Carl McFarland is a 
member. The positions may offer at- 


of selection; 


tractive opportunities to lawyers who 
have the experience, background, and 
aptitude for impartial fact-finding. 
We give such details as are thus fa 
available. 


First of the New 

Regional Meetings 

\t Omaha, Nebraska, on January 
21-25. Details are given as to the 
States covered, and subjects, some of 
the speakers, and arrangements. 


State and Local 
Governments 

\ persuasive plea for action in prac- 
ticable ways to reverse the trend and 
start restoring to States and _local- 
ities their appropriate powers, du- 
ties and functions in government, is 
contributed by Justice 
Julian P. Alexander of the Supreme 
Court of Mississippi. He urges that 
the time to take steps in the right 
direction is now. 


Associate 


An editorial dis- 
cusses his proposal. 


Publication of Agency Rules 


Compliance with the new require- 
ments imposed by Section 3 of the 
\dministrative Procedure Act proba- 
bly brought the significance of the 
\ct fully home to agency staffs and 
many members of the Bar. Ashley 
Sellers, of the District of Columbia 
Bar, tells graphically the story of the 
now famed September 11 issue of the 
Federal Register, and appraises the 


extent of compliance, by particular 
agencies. He shows the necessity for 
continual vigilance on the part of 
the Bar. 


Irreligion the Foe of Law and Life 

To many it was at first an extraor- 
K. Wil- 
liams, K. C., of Canada, lately ap- 
pointed Chief Justice of the King’s 
Bench of Manitoba, brought to 
the Annual Meeting of our Associa- 
tion. 


dinary message which E. 


But it soon was realized that 
he was dealing with the fundamental 
challenges to our _ civilization: 
“Whither?” His earnest appeal was 
that lawyers of the two countries 
shall stand fast against spurious phi- 
losophies of irreligion and despair as 
to law and life. 
charm and a lofty 


recommend it for reading. 


His address has a 


overtone which 


NLRB Procedures 
and the New Act 


We have published many exposi- 
tions of the Administrative Proce- 
dure Act, by members of the Senate 
and House, and by persons who had 
a part in drafting that measure. In 
this issue, David Findling, of the 
NLRB’s legal staff, gives a detailed 
statement as to the interpretation and 
application of the Act, as to the rules 
and practice of that agency. Marked 
differences in approach are manifest: 
issues for the Courts are disclosed. 
The article will be highly useful to 
lawyers who have cases before the 
NLRB, for labor organizations o1 
employers. 


A Juridical Order for World Affairs 


Judge Robert N. Wilkin has made a 
crystal-clear statement of the issue as 
to government for world affairs— 
shall it be a juridical order based on 


law, justice, and an independent 
judiciary, or shall it rely on negotia- 
tion and resort to power and force? 
His views as to The United Nations 
are hardly those voted unanimously 
by the House of Delegates on 
October 30, and supported by Regi- 
nald Heber Smith in our December 
issue (page 841), but the JOURNAL is 
glad to present also Judge Wilkin’s 
reasoned statement. Few lawyers will 
challenge his thesis that the spiritual 
base for life is law and justice. 


Lawyers in a World of Paradox 

For a reason which Mr. Justice Jack- 
son may not have had in mind at all, 
his present-tense portrayal of the 
plight of the profession of law in 
other lands should startle American 
lawyers from their routines and smug- 
Never before has so vivid and 
factual a report been made, as to 


ness. 


what befalls lawyers, their organized 
profession, the Courts, and law and 
justice, when Government becomes 
“big” and authority and discretion 
substituted for the 
laws. 


are impartial 


administration of Of course, 
he discusses also the conflicts between 
the Soviet Union’s juridical system 
Like the melodies of 
reminiscent 
rather than original, some concepts 


and our own. 
an opera which are 
which have found juristic sponsors 
in America seem hauntingly similar 


to those of the Soviet Union. 


Law Books and 
Loose-Leaf Services 
The Association is “on the job” for 


every member of the _ profession 
every day in the year, in more than 
a few matters of “bread-and-butter” 
benefit. The agreement secured last 
month, with the publishers of books, 
loose-leaf services, etc., relating to 
law, legal forms, and legal subjects, 
reflects long and diligent efforts by 
the 
Practice of Law. The points covered 
keen interest 
lawyer. The cooperating publishers, 


Committee on Unauthorized 


will be of to every 


as well as the Committee, deserve 


the gratitude of the profession. 
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In This Issue 





International Law 
and The United Nations 


Brilliant spokesman for his country 
in debates in the General Assembly 
and Committees of The United Na- 
tions during November and December 
has been the Attorney General of Eng- 
land and Wales, Sir Hartley Shaw- 
cross. In Atlantic City he made an 
authoritative and forward-looking 
statement to our Association as to the 
British view of the future of The 
United Nations, the so-called “‘veto” 
power, the attitude of Russia, the 
role of international law, and the 
prospects for accomplishing world 
peace and security. He pointed out 
the prematurity and futility of try- 
ing to amend the Charter now, as 
well as of talk of “world government 
now’. For this stage in world affairs, 
his statement seemed to sustain the 
philosophy underlying the Connally 
amendment as to the American Dec- 
laration for the World Court. 


D. Lawrence Groner 


Our cover portrait this month, and 
the accompanying sketch, is of the 
distinguished Virginian who is Chief 
Judge of the United States Court of 
Appeals, District of Columbia. He 
has recently completed nine years of 
service as Chief Judge; he has been 
a member of that Court since Jan- 
uary of 1931, a Federal Judge for 
nearly twenty-six years. This sketch 
is the third in a series of articles on 
the personalities and work of the 
Senior Circuit Judges of the United 
States Circuit Courts of Appeal, and 
carries out the JOURNAL’s purpose of 
bringing to the attention of the mem- 
bers of the Bar, and through them 
to the public, the fact that, despite 
any controversies or differences of 
opinion as to some Courts or judges, 
the judicial work of the Courts of 
Appeals and the District Courts of 
the United States is being carried on 


industriously, conscientiously, com 
petently, and withal acceptably, in 
all parts of the United States. 


Report as to Military Justice 


Recommendations of the Advisory 
Committee selected by our Associa- 
tion and appointed by the War De- 
partment would improve courts- 
martial procedures along lines four- 
square with “the rudiments of fair 
play”, as advocated by the Associa- 
tion in other fields. A news article 
summarizes the report released at 
the end of December; an editorial 
discusses it. 


Officers and Councils 


of Sections 


Members of the Association’s Sec- 
tions will be interested to know their 
officers and Council members for 
1946-47, as elected in Atlantic City. 
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NICHOLS ANNOTATED FORMS 

Second Edition, 1945 . Price $15.00 

The facility and thoroughness with which an attorney draws up the legal documents 
he is called upon to prepare from time to time, is directly proportional to his knowledge of, 
and his experience in, the matter under consideration. None of us have the detailed 
knowledge and broad experience necessary to meet all situations so we utilize the ex- 
perience of others by using a good form book. Nichols Forms is such a form book as it 
has been personally prepared by an author of recognized talent and drafting experience 
second to none in this particular field. 





NELSON ON DIVORCE AND ANNULMENT 
Second Edition, 3 volumes, 1945 Price $30.00 

The need for a complete and up-to-date treatment a this subject, with selected forms 
and covering all the states, is readily understandable when we realize that one out of 
every five marriages in the United States during the past ten years has ended in divorce 
cand that the rate is now rapidly approaching one in three. 

While the majority of these divorces will be uncontested, the careful practitioner will 
be vitally interested with their validity, making it imperative that he be thoroughly familiar 
with the Laws of all the states and especially the problems passed upon by the court in 
the Williams Case. Nelson fully covers this subject, together with charts and tables and all 
available authority. 


WORMSER THE THEORY AND PRACTICE OF ESTATE PLANNING 
196 pages, 1946 Price $4.00 

This book, an amplification of the author's saitioel delivered during the past few years 
before various Bar Associations and other technical groups will be found to constitute a 
comprehensive and rapid course in the fundamentals and in many of the refinements of 
life-and-estate-planning. 


CALLMANN UNFAIR ere AND TRADEMARKS 
3 volumes, 1945 Price $30.00 

This treatise collates all available dbbeiitied: analyzes the trends and suggests sev- 
eral new theories on the development of the newly emerging concept of a law of 
unfair competition. 

It explores the interrelationship of the law of copyrights, the law of patents, the anti- 
trust laws, the Fair Trade Acts, the Unfair Practices Acts, the Robinson-Patman Act and the 
law of unfair competition and trademarks. 

Both administrative and judicial proceedings, the proceedings before the courts, the 
Federal Trade Commission and the Patent Office are thoroughly and exhaustively treated. 


SUTHERLAND ON STATUTORY CONSTRUCTION 

3rd edition, 3 volumes, 1943 ° Price $30.00 

A goodly share of your problems have to do with interpretation and construction of 
statutes, as witness the entire fields of taxation, administrative law, criminal law, munici- 
pal acts and powers, workmen's compensation, corporate reorganization and dissolution 
and the like. Whether your problems relate to the drafting, interpretation or validity of 
legislation, HORACK’S revision of SUTHERLAND ON STATUTORY CONSTRUCTION will 
provide the solution. 


Terms and descriptive literature gladly sent on request. 


CALLAGHAN & COMPANY 


401 East Ohio Street * Chicago 11, Illinois 
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MONTGOMERY S Federal Tax Annuals 












To Simpler, Faster, Better 
Handling of Tax Problems... 


THE KEYS 


MONTGOMERY'S 
Federal Taxes— 


Partnerships 


and ois 


1. Federal Taxes — CORPORATIONS & PARTNERSHIPS 


What to watch for, what to do, with supporting authority for every 
decision you make. In one place for ready application—everything you 
need on this year’s tax questions. In any business, of any size. 

For use in a specific transaction, this publication organizes all mate- 
rial required, takes a position and gives definite recommendations from 
long tax experience. Covers gross income, and allowable deductions; 


tax-determination and preparation of returns. Guides in problems still 
important in connection with excess profits tax, including possible 
benefits. 


$20. 


: MONTGOMERY'S 
Corporations and Federal Taxes—. 
_ Estates, Trusts 





| 1946-47 


‘ynakes 4a much other wrk 


“7 





HE Montgomery annuals offer guidance of 
a character distinct among tax publications. 


They provide authority and technical accuracy 
combined with understandability and ease of use 
—a unique presentation developed over thirty 
years by an organization of specialists working 
constantly with tax problems. It is this help by 
active practitioners which is so highly valued 
alike by those who find they need no other guide 
and those to whom every other tax facility 
is available. 


Looking at the Montgomery tax annuals first, 
before consulting any other source, often makes 
so much other work unnecessary. 


2. Federal Taxes — ESTATES, TRUSTS & GIFTS 


ble ta 


Ir g for everyone who handles tax problems of 
estates and trusts. Covers income tax on decedents, estates, and trusts. 
Estate taxation in full: t valuct deductions, rates, credits 
and determination of tax. Imposition and computation of the gift tax. 
Returns. A guide to estate aggrnrme drafting of wills and indentures. 
Every important questi idered 











in the light of changes, 


developments, and new constructions during the past year. This tax 
book combines the law in effect with accumulated legal, accounting 
and tax experience. 


$10. 








THE RONALD PRESS COMPANY 





15 East 26th St., New York, 10 
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Administrative Procedure: 


Selection of 350 Hearing Examiners Studied 


® Of personal and professional interest to many lawyers are the steps taken to 
mplement the provisions of the Administrative Procedure Act to secure impartiality, 
qualifications, and independence and security of tenure, on the part of the Hearing 
Examiners for the agencies. The United States Civil Service Commission has created 
an Advisory Committee as to the methods of selection. This matter will be “an 
acid test’’ as to the reality and the good faith of Executive and agency compliance 
with the spirit and purpose of the new statute. If Hearing Examiners of good 
qualifications and undoubted open-mindedness can be secured, a substantial fur- 
ther step forward in improving the administration of justice will be in the making, 
through improving the climate and the competence of the hearings in some agencies. 
A high responsibility of the organized Bar, in its support for impartial and law-governed 
justice through agency hearings, will be to follow closely all developments as to the 
selection of qualified and truly impartial examiners and the practical operation of 
the new system. If an attitude of evidently studied noncompliance becomes manifest 
as to this or other remedial steps commanded by the Act, the Association and its 
Journal will place the facts before the profession, the public and the Congress. 


® With some 350 positions as Hear- merce Commission; Carl McFarland, 


ing Examiners under the Adminis- 
trative Procedure Act to be filled by 
June of this year, an Advisory Com- 
mittee has been constituted by the 
United States Civil Service Commis- 
sion to assist in determining the 
policies under which the recruiting 
and examining of applicants for the 
Hearing Examiner positions author- 
ized in accordance with the Admin- 
istrative Procedure Act will be 
conducted. The work of the Advisory 
Committee will be followed with 
keen interest and concern by the pro- 
fession generally as well as by law- 
yers who regard themselves as pos- 
sible candidates for the post. 
Members of the Advisory Com- 
mittee are: J. Haden Alldredge, 
Commissioner of the Interstate Com- 


member of the District of Columbia 
Bar and first Chairman of the Section 
of Administrative Law of the Ameri- 
can Bar Association; W. Carroll 
Hunter, Solicitor of the Department 
of Agriculture; F. C. Baggarly, Chief 
Trial Examiner of the Federal Trade 
Commission; and Herbert A. Berg- 
son, Chief Legal Consultant in the 
Office of the Assistant Solicitor Gen- 
eral, Department of Justice. 

The first meetings of this Advi- 
sory Committee on Hearing Exam- 
iner Personnel were held during the 
week of December 2, in the Civil 
Service Commission’s main building 
at Eighth and F Streets, N.W., Wash- 
ington, D. C. President Harry B. 
Mitchell of the Commission spoke at 
the meeting. 


Members of the Association will 
recall that the problems as to assur- 
ing qualified and impartial Hearing 
Examiners and give them the desired 
status were among those most early 
considered during the drafting of the 
\dministrative Procedure Act. One 
school of thought urged a separate 
“Hearing Examiner pool”, and an- 
other school opposed any legislation 
which would change or bar the prac- 
tices prevalent prior to the Act. In 
the opinion of American Bar Asso- 
ciation representatives, a sound and 
practicable system, at least for the 
present, was evolved and embodied 
in the statute, if it is now given the 
intended scope and effect. Experi 

ence may show the need for furthe: 

changes, to achieve the reality of im- 
partiality as well as the possession of 
high standards of qualifications and 
quasi-judicial temperament. 

The Act, as passed by the Con- 
gress in June of 1946, provides that 
many Examiners who conduct statu- 
tory hearings in Federal agencies are 
to be appointed under the competi- 
tive Civil Service system, after June 
11, 1947. The Act directs the Com-' 
mission to determine the qualifica- 
tions to be required of the Examiners. 
Regular Civil Service examinations 
for these positions are being planned, 
to be held early in 1947. 

In order to assist the Commission 
in this work, the Congress included 
a provision under which an Advisory 
Committee made up of experts in 
this field could be established. The 
Committee which has now been or- 
ganized will be consulted concerning 


January, 1947 * Vol. 33 













Administrative Procedure 


ull phases of the program. 
The Association’s Section of Ad- 
Law is 


ministrative organizing a 


Committee on Examiners and Per- 
Wheeler of 


the District of Columbia Bar, which 


sonnel, under Edward 
will serve as a clearing house for 
views, suggestions, and inquiries of 
Bar. It 


develop affirmative proposals. 


also 
The 
jurisdiction of the Committee in the 


the organized will 


Section will extend to all personnel 
problems, whether of statutory Ex- 
aminers or other operatives of the 
administrative system. 

In order to make the Examiners 





Regional Meeting of 


® The first Regional Meeting as a 
part of the constitutional structure 
(Article V_ as 
adopted in Atlantic City—for its text 
sve 32 A.B.A.J. 588) will be held at 
the Hotel Paxton, in Omaha, Nebras- 


of the Association 


ka, on January 24 and 25. Any 
members of the Association may at- 
tend and take part but the particular 
area for this Regional Meeting con- 
sists of the States of Nebraska, Iowa, 
Kansas, Min- 
nesota, South Dakota, North Dakota, 


Montana, and Wyoming. 


Missouri, Colorado, 


Members of the Association may 
arrive and register at any time they 
see fit on Friday, January 24. The 
opening session at two o'clock will 
be presided over by President Carl 
B. Rix, of Wisconsin, who will make 
an Opening statement. 

[he first session will be devoted to 
“New Developments in Administra- 
tive Procedure’. It will consist of a 


practical discussion by nationally 
known lawyers who are expert in 
administrative procedure, regarding 
practice under the new Administra- 
tive Procedure Act, the proposed 
Rules of Practice under the Act, the 
development of State Administrative 
Procedure Acts, and related subjects. 

Ihe second will be a dinner session 
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largely independent in the perform- 
ance of their duties, the Act directed 
the Commission to establish pay rates 
for the positions in accordance with 
1923 
employing 
agency's recommendations or ratings, 


the classification Act of and 


independently of the 


and provided that Examiners will be 
removable by the agencies in which 
they are employed only for good 
cause established and determined by 
the Commission. Hearing Examiners 
will not be subject to efficiency rat- 
ings by their employing agencies. 
The agencies have been operating 
under the Act since September 11, 





1946. However, regular Civil Service 
appointments to these positions are 
not required until June 11, 1947, 
Approximately 350 such appoint- 
ments will have to be made. The 
work of the Hearing Examiners will 
be performed principally in Wash- 
ington, D. C., and will be in various 
Federal agencies. Among those which 
will require a number of Hearing 
Examiners are the Civil Aeronautics 
Board, Department of Agriculture, 
Federal Power Commission, Federal 
l'rade Commission, Interstate Com- 
merce Commission, and the National 
Labor Relations Board. 


Association in Omaha January 24-25 


at six-thirty 
Judge Manley O. Hudson speaking 


Friday evening, with 


on the progressive development of 
international law and organization. 

The third session at nine-thirty 
o'clock Saturday morning, will be on 
“Opportunity for Lawyers in the De- 
velopment of Labor Relations Law” 
and will consist of a timely forum 
discussion on recent developments in 
labor relations law, proposals for its 
administration, and the place of law- 
this field. “Justice in the 
Lower Courts—New Techniques of 


vers in 


Improvement” will also be a theme 
There will be 
conducted a forum for the discussion 
of recent plans for improving the ad- 
ministration of justice and judicial 
selection, particularly in the Courts 
of first impression, with participation 
by well-known lawyers and laymen as 
to practical methods which have 
proven successful. 


of this third session. 


Che fourth and concluding session 
will be a at one o'clock 
Saturday. The speakers for this oc- 
casion have not yet been announced. 

It is expected that at all sessions 
the members present will have the 
opportunity and time to present 
their own views from the floor, and 
to offer and debate Resolutions to 


Juncheon 


be voted on by the Regional Meeting, 
according to the constitutional plan. 
[here may be opportunity also for 
special meetings of Sections or Com- 
mittees during the days of the Meet- 
ing, at such times as not to conflict 
with the general sessions. 

The detailed advance 
with information as to all speakers 
and the subjects to be discussed will 
be mailed to all members of the 
Association in any of the above en- 
umerated States. Members of the 
Association in these States will be 
supplied with forms for hotel, dinner, 
and luncheon reservations. Anyone 
who wishes reservations but does not 
receive a direct notice may write 01 
wire to the Honorable George H. 
Turner, Secretary of Nebraska State 
Bar Association, 2413 State Hovse, 
Lincoln, Nebraska. 

Other Regional Meetings will be 
held in various parts of the country 
from time to time in 1947 so that 
all members of the Association will 
have an opportunity to attend a 
meeting within a short traveling 
distance from their homes. Plans 
now being made are for Regional 
Meetings in the Southwest, the South- 
east, and in New England during the 
first part of the new year. 


program 
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States of the Union: 


Time to Start Restoring Their Powers 


by Julian P. Alexander + of the Supreme Court of Mississippi 


" The January meetings of the new Congress and of many State legislatures gives 
timeliness to Judge Alexander's plea for action. He was born in Jackson, Mississippi, 
in 1887, and was educated in Southwestern Presbyterian University, Princeton, and 
the University of Mississippi Law School. He practised law in Jackson, was United 
States Attorney for the Southern District of Mississippi, and was appointed, and then 
elected, as a State Circuit Judge in 1934-35. He has been an Associate Justice of the 
Supreme Court of his State since 1941. He is a member of the American Bar Asso- 
ciation and was one of the framers of the “commission form of government’ for the 
cities of his State. The parts of this article which are in the nature of an historical 
and constitutional exposition are mostly a condensation and revision from an article 
which he contributed to the March, 1946 issue of the Georgetown Law Journal (Vol. 
34—No. 3; pages 288-301). For permission to use this basic material in a condensed 
and supplemented form for his present purposes, the author and the Journal acknowl- 
edge their debt to that law review. His present counsels for practical action were 


not in the article which he has revised and shortened for inclusion in this contribution 


* In a plethora of magazine arti- mains whence they have — been 


cles and speeches, many leaders of evicted. 





our public thought have bewailed 
the gradual eclipse of the rights and 
functions of the States of the Ameri- 
can Union. The time is now ripe to 
stop merely “viewing with alarm” 
and to begin to act with vigor. A 
new Congress and a reconstituted 
Supreme Court challenge us to ac 
tion. Through the action or acquies- 
cence of these distinguished bodies 
came the processes of evolution and 
erosion. They chiefly hold the key to 
the return of the States into the do- 


Before offering some specific sug- 
gestions, I shall sketch briefly the 
scope of reserved powers, the proc- 
esses of their gradual erosion, and 
the means available now for their 
restoration. 

The 
ence recognized the solemn truth 


Declaration of Independ- 
that unalienable rights are possessed, 
by natural or divine endowment, by 
men only and not by governments. 
The designation of the Colonies as 
“States” had not yet taken place. 





The declaration was that “the Unit- 


ed Colonies are, and of right ought 
to be free and independent States”. 
Ihe Colonies eagerly and proudly 
both the 
status. “The United States of Ameri- 


assumed name and the 
ca” was here born. The Constitution 
was ordained to form a “more per- 
fect Union” of the component States 
than the Articles of Confederation 
had been. Its chief novelty was its 
federal system. 

The coagulation of the people 
into Colonies was natural; the ma- 
chinery for the complete Union of 
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States of the Union 


States was artificial. Later the people 





were to find that the barriers they 
aggression 
hedged them within a stockade and 





built against federal 


















that the keys were taken over by 
the central government and depos- 
ited for safekeeping with the Su- 
preme Court.! 

“States rights’ was not a slogan of 
a particular section but the fetish of 
all.? The sovereignty which had cre 
ated the States created the Union. 
To it “we, the people” vouchsafed 
such powers as pertained to a Na- 
tion. All other powers were expressly 
reserved to the States, respectively, 
or to the real sovereignty—the peo 
ple of the States. Their reservation 
bespeaks their prior possession. 

Under the Constitution® the geo- 
graphical boundaries of the States 
cannot be changed without consent 


of the people acting through the 
Congress. Yet their boundaries of 
political power have not infrequent- 
ly been changed by shifting the solid 
foundations of the Constitution 
with the powerful leverages of ju- 
dicial construction. 


Great Voices 
from Our History 


Upon the beetling granite heights 
of Mount Rushmore a grateful peo- 


1. This tribunal was true to its trust when in 
Texas v. White it not only refused to unlock the 
bonds of their Union, but held that they had not 
of their own volition severed the forged links 
because they could not. That the Union was held 
to be “‘indissoluble’’ was no less significant than 
that it was composed of ‘‘States’’ that were ‘‘in- 
destructible’’. In the handwritten original of the 
Declaration of Independence its title significantly 
makes illegible, save upon close view, the quali- 
fying phrase ‘‘of the thirteen united’’ (States). 


2. Compare Woodrow Wilson's observation: °'It 
(the right of secession) was an assumption the 


ple have carved in stupendous gran 
deur the faces of four great Ameri 
cans. Both the medium and the mag 
nificence symbolize truths which, 
like these eternal hills, are “rock 
ribbed and ancient as the sun”. Let 
us give those massive lips a voice. 
Washington speaks: “If in the 
opinion of the people, the distribu- 
tion or modification of the constitu 
tional powers be in any particular 
wrong, let it be corrected by an 


theory of which would hardly have been ques 
tioned while the generation lived which made the 
Union’. A History of the American People, vo 
IV, page 201 (1902) 


3. Art. 1V, sec. 3. 


4. There is moderation in the prophecy 
Bryce: ‘‘We must be prepared to expect that the 
American Constitution will, when its present con 
dition is compared with its fire-new conditio 
prove to have felt the hand of time and change 
The American Commonwealth, Vol. |, page 3¢ 
(1892) 





« For a Republican 
Form of Government 


(An Editorial) 


During more than a few years, there has been a great deal of 
talking and writing, by leaders of American politics and public 
opinion, about “the vanishing rights, powers and duties of the 
States’’ of our Federal Union. From the tenor of most that is 
said and written, it would appear that there is substantial 
agreement that a great deal should be done to reverse the 
trend and start revitalizing the constitutional prerogatives of 
our States and communities. Nevertheless, to paraphrase Mark 
Twain's famous remark concerning the weather, while every- 
one talks and complains on the subject, no one seems to do 
anything about it. 

In this forceful article, Judge Julian P. Alexander, of the 
Supreme Court of Mississippi, urges that now is the time— 
if ever there is to be a time—to start taking practical steps, 
wherever the opportunity is offered, to restore to the States 
many of their historic and necessary powers and dutizs. The 
time is ripe to find out if our legislators, judges, executives, and 
political leaders, give only lip service to State and local self- 
government, and which ones of them are ready and willing 
to do what they can to translate talk into legislation, decisions 
and action. 

Many reasons why the time is here for counsel and action are 
apparent. A new Congress has been elected and will meet 
early this month. The Supreme Court of the United States is 
in session, with a full complement of members present. The 
President and the Attorney-General of the United States have 
repeatedly declared their devotion to rights and powers of the 
States and their preference for State and local government in 
matters in which it can be made effective. The legislatures of 
many of the States will soon be convened in their annual or 
biennial session. “War powers’ vested in the Federal Govern- 
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ment, with far-reaching centralizations in derogation of the 
rights of States, are soon to expire or can be terminated, as 
rapidly as the state of the world permits. The pattern of the 
present legislation on that subject, as to what powers are re- 
stored to the States and what are left centralized in the Fed- 
eral bureaucracy, will have lasting effects on “the shape of 
things to come”, as to the American form of government. 


Leaders of our policy and public opinion, such as Bernard 
M. Baruch, have lately sounded grave warnings against the 
“light thinkers” who “cry for changes” in our structure of gov 
ernment. Vast changes have been insidiously accomplished, by 
judicial decisions, legislation, and Executive orders. It may 
soon be too late to do anything about it in our lifetimes, if 
ever. Many thoughtful people are concerned that our present 
National Government simply will not work and will in effect 
breck down on many of its undertakings, if it is left at its 
present size, personnel and cost, and in the possession of so 
many centralized powers. 


In any event, the experience in many lands shows that in a 
large country a unitary government tends sooner or later to 
become totalitarian. 


Our country is so large, and the machinery of its government 
has become so vast, complex, and sprawling, that many men 
of good will appear to assume that there is no chance for them 
to start things in the right direction. The leadership is thus far 
lacking for a concerted, large-scale effort; individuals do not 
see clearly what they can do by themselves, in their respective 
places in government or in public opinion. No one can expect 
any “Utopia in twenty-four hours” of revitalized States and 
deflated National bureaucracy; but we all can do something 
to make a start on the long road back. Specific suggestions 
by Judge Alexander and others may be summarized: 


1. Members of the Senate and House of Representatives can 
see to it that no opportunity is lost, in the drafting and 
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nendment in the way which the 
Constitution designates. But let there 
be no usurpation.”® 

We hear Jefferson as he dictates 

Kentucky Resolutions: Each 
Siate “shall take measures of its own 
for providing that neither these acts 
nor any others of the general govern- 
ment, not plainly and intentionally 
authorized by the Constitution, 
should be exercised within their re- 
spective territories.” 

Now Lincoln: “Whatever con- 
cerns the whole must be confided to 
the whole, to the general govern- 
ment, while what concerns only the 
State should be left exclusively to 
the State.’6 


one uniform and comprehensive sys- 
tem of government and laws; that is, 
whenever the States cannot act, be- 
cause the need to be met is not one 
of merely a single locality, then the 
National Government, representing 
all the people, should have complete 
power to act... . It was in the same 
spirit that Marshall construed the 
law.”7 


The Struggle of the States 

for Their Intended Powers 

Throughout the years the States 
have wrestled with the federal gov- 
ernment in an arena in which their 
chosen referee has been seen from 
ringside seats in the role of antago- 
nist rather than arbiter. It is true 


States of the Union 








demand for a common effort sus- 
pended the match. 

The exceptional powers needed 
in great national emergencies must 
be isolated from the problem. The 
safety of the people must remain the 
supreme law. Yet it is in such emer- 
gencies that centralized power has so 
successfully consolidated its gains. 
Peace often leaves the Government 
with a lot of surplus laws along with 
war matériel. Somehow the tendency 
has been to redistribute the cannon 
to the lawns of the State capitols, but 
to retain the new laws in Washing- 
ton. Power, like wages, turns on a 
ratchet; it follows a one-way course. 



























Finally Theodore Roosevelt is that now and then the gong of war 
heard: “Both jurisdictions (State or depression has sent each to his  Stetes, page 7 (1928). 
and federal) together composed only 


passage of legislation, to restore to the States their con- 
stitutional powers and duties. Day by day much could be 
done by the new Congress. 

The President and each member of his Cabinet can take 
a resolute stand, of their purpose in good faith to prevent 
further encroachments and to hand back to the States 
many of the powers which have been taken away. No 
one expects that our National Government can be re- 
stored to the simple pattern projected by the Founding 
Fathers; it is obvious that many changes have come which 
are National in their scope and emergency and can be 
coped with best by the National Government or by con- 
cert of State action. On the other hand, the Federal Gov- 
ernment uses poorly and arbitrarily many of the powers 
it took away from the States for real or fancied emer- 
gencies and still struggles to retain. 

The Supreme Court, which has by judicial legislation 
caused or cleared the way for much of the centralization, 
can undo much it has done and start America on the 
long road back to government according to the constitu- 
tional pattern. The Supreme Court and the Congress can 
give vitality and force to the Tenth Amendment whenever 
either chooses to do so. No concept of stare decisis 
would restrain the Court from doing so. 

Federal administrative agencies, departments and bureaus 
can stop their continual aggressions and aggrandize- 
ments at the expense of the powers of the States and the 
State agencies. They have absorbed many powers and 
functions which cannot be performed acceptably in 
Washington. 

The Governors, Legislatures, Attorneys-General, Courts, 
and other agencies of State Governments can take firm 
stands, not merely to resist further invasions and to re- 
capture State powers, but also to revitalize State per- 


corner for a brief respite while the 


5. Farewell Address, September 17, 1796. 
6. Holcombe: State Government in the United 


7. Quoted by Governor Pinchot: 129 Annals 


formance of functions and duties which belong to the 
States. Federal absorption of taking powers and sources 
of revenue needs to be corrected soon, if State and local 
governments are to be able to function. But the leaders 
of our State Governments may as well stop talking about 
States’ rights, unless they are willing to stop soliciting or 
depending on the Federal Government for the money to 
carry out all sorts of State functions. Federal control of 
purse-strings means all sorts of invasion, meddling, dic- 
tation, control, from Washington, in State affairs. 

In the great court of public opinion, our newspapers, 
our Bar Associations, our lawyers, our leaders of business 
and public opinion, can take a firm stand against Federal 
aggressions. Many a decisive issue has gone against the 
States because lawyers or their clients have not resisted 
Federal encroachments to the uttermost of their powers 
and abilities. There has been too much of perfunctory 
and routine defense, by those who in advance accepted 
defeat as a foregone conclusion. The time has come to 
“hold that line”. Public opinion should be rallied every- 
where to realize the vital public importance of the issue 
and to understand that those officials who do not act 
when they can are really foes of the rights of the States 
and local communities, no matter what these men say 
in their speeches. 


As to each and all of the foregoing, it should be borne in 
mind that the invasion and taking over of State powers and 
duties, by the Federal Government, has been a long process 
of encroachments in individual instances—some large and 
sweeping, some small and almost unnoticed at the time. Re- 
versal of the trend and retracing of the steps must be by the 
same process—a point of view firmly taken, tenaciously held, 
continualiy insisted on, by all concerned, as to individual in- 
stances, whenever and wherever the opportunity arises or can 
be created. 
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States of the Union 





The loss of State power in 1865, 1898 
and 1918 was one of the casualties of 
those wars, even as it is proving to be 
at the end of World War II. 

Among the powers delegated by 
the States to the Union there were no 
“unalienable rights’. We have de- 
layed too long in emphasizing that 
no rights were vouchsafed to the 
Union but only powers. The re- 
tained right of amendment, rising, 
if need be, to the abolition of its 
governmental structure, gave to the 
National government only solemn 
yet revocable privileges. 

The Ninth Amendment was an 
attempt to forestall invocation of 
the doctrine of “expressio unius est 
exclusio alterius” in the enumeration 
of rights retained by the people. Let 
us suggest some that were considered 
as reserved by the States since not 
prohibited: Police powers in the ac- 
cepted sense; immunity from coer- 
cion by the federal government; es- 
tablishment of religion; abolition of 
trial by jury; limitation or extension 
of qualifications for suffrage. There 
was no demand for uniformity 
among the States. Its later tenden- 
cies thereunto have been dictated by 
expediency in which the several 
States found mutual advantage. 

The States may not secede from 
the Union; may the Federal govern- 
ment secede from the States? Acces- 
sion of undelegated powers by the 
Union has much in common with se- 
cession by the States. 


The Exercise of Delegated 
Powers 
The body which alone had au- 
thority to roam the shadowy no- 
man’s land of dispute and to make 
effective its views was the Supreme 
Court. At the first opportunity, this 
tribunal showed that it did not have 
to put its identifying finger upon a 
definite provision to justify the as- 
sertion of national power. The mov- 
ing finger of the Court could not 
only point but could write, and hav- 
ing writ, moved on to expanding 
opportunities for enlargement. 
John Quincy Adams satisfied both 
parties when he said in his first an- 
nual message to the Congress: ““The 
exercise of delegated powers is a.duty 
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as sacred and indispensable as the 
usurpation of powers not granted is 
criminal and odious.”® Yet he saw 
to it that Marshall, the able high 
priest of federalism, was named to be 
Chief Justice. 

There are many, of course, who 
assert that the Supreme Court has 
not added any new powers to the 
Union.'° It may save the personal 
integrity of the Court, although not 
the political integrity of the States, 
to phrase it that if the Court has not 
added new powers to the Union it 
which the 
States did not know had been dele- 


has discovered many 
gated. 


The States Abdicated 

Their Powers 

The these accessions 
of power cannot be simply stated. As 
safe a judgment as any is that the 
Union has expanded its powers be- 
cause the States have spoken too 
often of States’ rights when they 


reasons for 


should have been pondering States’ 
duties. Usurpation of power by the 
National Government has developed 
because: (1) It has recognized new 
duties; and (2) Because the States 
have ignored old duties. The Union 
has picked up a lot of loose powers 
which the States left lying around. 

The multiplication of national 
activities, bewailed as harbingers of 
dictatorship or heeded by sensitive 
ears as the rumble of the distant 
drum of advancing state socialism, 
must be diagnosed as to their causes 
before we seek panaceas. The bu- 
reaucrat is not implausible when he 
pleads in his defense both laches and 
estoppel against the States. It is in- 
creasingly difficult to accuse with ve- 
hemence those who have reclaimed 
fields abandoned by the States and 


8. ‘Except in the cases specified (by the Con- 
stitution) the National government has no right 
whatever of interfering either with a State as a 
commonwealth or with the individual citizens 
thereof, and may be lawfully resisted should it 
attempt to do so."* Bryce, op. cit. supra, page 338. 

9. 2 Richardson, A Compilation of the Mes- 
sages and Papers of the Presidents (1912) 877. 

10. Bates and Field, State Government (1939) 
15. 

11. U. S. Const. Art. 1, §8. 

12. U. S. v. De Witt, 9 Wall. 41 (1869) (the 
exercise of police powers is peculiarly a function 
of the States); It was stated in Sullens v. State, 
191 Miss. 856, 871, 4 So. (2d) 356: ‘The citizen 


who have occupied them for the gen- 
eral welfare beyond a reasonable pre- 
scriptive period. 

Between the admitted sectors of 
powers granted and powers reserved 
lay a disputed area of “implied pow. 
ers” and of powers deemed “neces. 
sary and proper”. Into this penum- 
bra, the judiciary guided the steps 
of the executive and legislative 
branches with a flickering light 
which, while sufficient to locate and 
stake its claims of preemption, un- 
fortunately cast foreboding shadows. 

The “interstate commerce” clause?! 
has been a golden gate of op- 
portunity 
poured the forces of federal usurpa- 
tion under the aegis of “implied 
powers”. Practically every activity is 
seen as being “affected with a public 
interest”. I need not trace the his- 
tory of a tendency that has been 
given repeated impulses and only 
token setbacks throughout the inter- 
vening years. !” 

By 1935, a federal Court had as- 
serted boldly that the States had vir- 
tually surrendered all powers they 
could not efficiently exercise.'* It was 
held in June of 1942'* that Congress 
can regulate the wages and hours of 
work of anyone engaged in any oc- 
cupation necessary to the production 
of goods not in, but for, interstate 


through which have 


commerce. 


The Supreme Court and ‘‘New 
Federal Authority” 


No one need question the jnteg- 
rity and open frankness of the Su- 
preme Court in pronouncing, with- 
out circumlocution, that legislation 
must be construed “in the context of 
the history of federal absorption of 
governmental authority over indus- 

(Continued on page 78) 


has the constitutional right to be vulgar’. Ex hy- 
pothesi a State has a constitutional, if not a 
moral, right to be illiterate or cultured, intem 
perate or sober. (See notes 22, 25 post.) ‘‘That 
the course which a State is following is pernicious, 
that its motives are bad and its sentiments dis- 
loyal to the Union, makes no difference until or 
unless it infringes on the sphere of Federal au- 
thority’’. Bryce: op. cif. supra page 321. These 
are strong words, but it is the strength of truth 

13. R. C. Tway Coal Co. v. Glenn, 12 F. Supp. 
570, 589 (W. D. Ky. 1935). 

14. A. B. Kirschboum Co. v. Walling, 316 U.S 
517 (1942). 

15. Id. at 523. 
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Administrative Procedure Act: 


Extent of Agency Compliance with Section 3 


by Ashley Sellers + of the Texas and Georgia Bars 


® The first test of the scope and spirit of the agencies’ compliance with the ‘‘rule- 


publication’ provisions of the Administrative Procedure Act came with the bulky 


and now celebrated September 11 issue of the Federal Register. The time was short 


and the required labors were prodigious, but Section 3 was in effect. Ashley Sellers, 
whose relationship to the drafting of the Act was authoritative (32 A.B.A.J. 646), 
reviewed for the new Section of Administrative Law in Atlantic City the extent of the 


compliance and some of the gaps in it. He called attention to other compliance 


dates under the Act and some of the problems they present. In the absence of 


some kind of a joint board to keep watch over compliance, he urged vigilance on 


the part of the organized Bar, lest protective provisions be ignored without challenge. 


® The Federal Administrative Proce- 
dure Act is both a restatement and 
an amplification of pre-existing law. 
Section 3, however, is almost entirely 
new. It covers both war and _ peace- 
time agencies and is applicable to 
every agency of the executive branch 
of the government, whether the agen- 
cy is engaged in regulatory functions 
or in more or less ministerial service 
activities. 

So far, this section of the Act has 
commanded more attention than all 
the rest of the provisions of the stat- 
ute combined. In the first place, it is 
the portion of the Act which first be- 
came tangibly operative. More im- 
portantly, compliance with Section 3 
by the September 11 deadline re- 
quired the concentrated efforts of lit- 
erally thousands of federal employees, 
administrative as well as legal. 


We are given to understand that 
they labored mightily in preparing 
the material required by Section 3 to 
be published in that now celebrated 
September 11 issue of the Federal 
Register. Before appraising the re- 
sults of these prodigious efforts, how- 
ever, we should re-read Section 3 and 
recall the background which gave 
rise to its several provisions. 

In 1941 the whole Attorney Gen- 
eral’s Committee on Administrative 
Procedure agreed in its final report 
that there was a lack of adequate 
public information concerning the 
agencies of the federal government. 
The Committee found that few agen- 
cies had released any information 
about the workings of their organiza- 
tions and that, in those agencies 
which had published material about 
their organizations, such publica- 


tions either were out of date or were 
too generalized in character. As a re- 
sult the public was not in a position 
to know where to obtain necessary in- 
formation or how to proceed before 
a particular agency. This lack of ade- 
quate, current, and authoritative 
public information gave an advan- 
tage to a few specialized lawyers (or 
lobbyists) and placed the profession 
as a whole at a disadvantage. It led, 
as the Attorney General’s Commit- 
tee said, “to a feeling of frustration.” 

Prior to the passage of the Admin- 
istrative Procedure Act the only gen- 
eral requirement of law regarding 
publication was that agencies publish 
in the Federal Register their rules, 
regulations, and orders having gen- 
eral applicability and legal effect. 
There was no requirement that agen- 
cies formulate statements of their or- 
ganization and procedures. In many 
cases such information is as impor- 
tant to the public as the substantive 
rules or interpretations issued by an 
agency. Section 3 of the Act there- 
fore attempts to make available to 
the public necessary and adequate 
organizational and procedural infor- 
mation about each agency of the fed- 
eral government. 


The Scope of Section 3 
There are only two general excep- 
tions to the requirement of publica- 
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tion of this information in the Fed- 
eval Register. The first involves any 
function of the United States requir- 
ing secrecy in the public interest. 
Such a case would be the confidential 
operations of the Secret Service or 
the Federal Bureau of Investigation. 
The other exception is for any mat- 
ter relating solely to the internal 
management of an agency. For exam- 
ple, it is not necessary for an agency 
to publish its personnel promotion 
policies or the manner in which office 
supplies are distributed within the 
agency. Section 3 is concerned with 
information which will assist the pub- 
lic in its dealings with the agencies. 

Under subsection (a) of Section 3, 
each agency is required to state and 
publish in the Federal Register: (1) 
Descriptions of its central and field 
organization, including delegations 
by the agency of final authority and 
the established places at which and 
methods whereby the public may se- 
cure information or submit requests; 
(2) Statements of the general course 
and method by which its functions 
are channeled and determined, in- 
cluding the nature and requirements 
of all formal and informal procedures 
available as well as forms and in- 
structions as to the scope and con- 
tent of all papers, reports, or ex- 
minations; and (3) Substantive 
statements of general 
policy or interpretations formulated 
and adopted by the agency for the 
guidance of the public. In brief, 
this means that each agency is re- 


rules and 


quired to state in three separate cate- 
gories in the Federal Register its or- 
ganization, its procedures, and its 
substantive rules and statements of 
general policy. This material must 
be kept up to date. 

Under subsection 3(b) an agency 
which has adjudicatory powers must 
publish all its final opinions, orders, 
or decisions in such cases or, at least, 
make them available to public in- 
spection. There is an exception for 
opinions properly held confidential 
but, if that is the case, the opinion 
may not be cited as a precedent. 

Under subsection 3 (c) each agency 
must make available to persons prop- 
erly and directly concerned all mat- 
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ters of official record, except informa- 
tion held confidential for good cause. 
This is somewhat analogous to the 
requirement that court records be 
made available to the public. 


The Extent of Compliance 

To what extent have the agencies 
complied? In some part, this may be 
determined by examination of the 
Federal Register of September 11, 
1946. On that date the Register was 
far more voluminous than it had ever 
been. As you know, the usual edition 
of the Federal Register contains from 
thirty to sixty pages but this edition 
appeared in two parts, Part II of 
which contained 966 pages devoted 
to the organization and procedures 
of various agencies of the federal gov- 
ernment. 

Almost every agency in the federal 
government complied to the extent 
of publishing something, although 
some of the material was merely pro 
forma. A few agencies published 
nothing, but they already had some 
rules in the Federal Register. A num- 
ber of agencies, although they pub- 
lished nothing and had no rules pre- 
viously published in the Federal Reg- 
ister, probably may be excused: (1) 
Secause some of them are no longer 
in actual operation though there is 
no officially published record of their 
abolition; or (2) Because some are 
only quasi-official agencies. Some of 
them, being of a purely advisory na- 
ture, probably considered that they 
came within exception (2) of the in- 
troductory clause of Section 3, in that 
any rules they might issue would be 
concerned purely with internal man- 
agement. Section 3, however, requires 
that every agency publish at least a 
description of its organization. 

A few agencies deserve special rec- 
ognition because they filed ahead of 
the deadline. The matter in which 
the Federal Communications Com- 
mission went about adopting its rules 
is to be commended. The Commis- 
sion held a seminar, in cooperation 
with the Committee on Practice and 
Procedure of the FCC Bar Associa- 
tion, for discussion of the new rules, 
with an assisiant general counsel to 
explain the changes, and with oppor- 


tunity for questions and suggestions 
for amendments. Unfortunately, no: 
many agencies employed a similar 
procedure. 

The Federal Trade Commission's 
rules on organization, procedure, and 
general statement of policy were pub- 
lished on September 11. Its main 
rules of practice, however, had been 
revised effective July 1, and released 
June 26 with a summary of the prin- 
cipal changes made. 


Nature and Contents 

of the Information 

Several of the agencies have pub- 
lished since September 11 informa- 
tion which should have been filed on 
or before that date or which supple- 
ments the information previously 
published. These agencies include 
the Department of Interior, the State 
Department, and the Federal Power 
Commission. The Securities and Ex- 
change Commission published on 
September 27 several new Parts of its 
Regulations, each containing inter- 
pretative releases or opinions relat- 
ing to a particular statute or phase 
of the agency’s jurisdiction. In doing 
so, the SEC went further than the 
Administrative Procedure Act ap- 
pears to require, and published opin- 
ions issued in the past. In the words 
of the Commission: 


While it is not clear that publication 
of interpretative opinions of this kind 
in the Federal Register is required, 
it is believed that such publication 
may be helpful to the public and that 
it falls within the spirit of the Ad- 
ministrative Procedure Act. 


The really important thing, how- 
ever, is the nature and content of the 
information which the agencies have 
published. While the rules published 
in the September 11 Federal Register 
follow the same pattern to some ex- 
tent (i.e., most of them contain a part 
or subdivision devoted to organiza- 
tion and a general statement of func- 
tions, another devoted to procedures, 
and either a separate part or a por- 
tion of the organizational or the pro- 
cedural regulations devoted to state- 
ments of delegations of authority), 
there is considerable variation in the 
actual content of the rules. Many of 
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agencies published rules respect- 
organization and general func- 
ms and then, under the heading 

Procedures”, merely referred to, 

ithout changing the general nature 

, other regulations previously ex- 
isting. 

In the case of an agency like the 
Department of Agriculture, which al- 
ready had separately published pro- 
cedural rules respecting regulatory 
functions under particular statutes 
c.g., Commodity Exchange Act, Ag- 
riculture Marketing Agreement Act, 
Packers and Stockyards Act, etc.), 
this method would appear to comply 
with the requirement of the Act. 


Instances of Dubious Compliance 
Some agencies, however, had previ- 
ously published regulations contain- 
ing both substantive and procedural 
provisions; and yet, instead of setting 
up separate procedural regulations, 
they merely in effect point to their old 
rules and say: “Our procedures are 
set forth there.” The most egregious 
example of this doubtful practice is 
the State Department, which paid lit- 
tle more than lip-service to the re- 
quirements of the Act, in that Part 3 
(“Procedures”) of its September 11 
publication consists in its entirety of 
a note stating: “The procedures es- 
sential to compliance with the regu- 
lations of the Department and the 
Foreign Service are intertwined in 
the texts of the substantive rules com- 
prising Subchapters B et seq. of this 
chapter.” 

At least one agency refers, for cer- 
tain procedures, to materials which 
have never been published in the 
Federal Register. The Bureau of In- 
ternal Revenue published extensive 
new rules on organization and pro- 
cedures; but the procedural rules, 
while containing a general statement 
of the Bureau’s procedures, refer to, 


without restating, its Conference and 


Practice Requirements. These have. 


never been published in either the 
Code of Federal Regulations or the 
Federal Register, although they were 
published in the Internal Revenue 
Bulletin and the new regulations cite 
that publication. It is doubtful 
whether this device is within the let- 


ter, and it is certainly not within the 
spirit, of Section 3 of the Act. 

Some agencies proceeded by con- 
ducting a thorough revision of the 
principal rules of practice (e.g., Civil 
Aeronautics Board, Federal Com- 
munications Commission, Federal 
Trade Commission, and National La- 
bor Relations Board). Others, like 
the Department of Agriculture, the 
Department of the Interior, the State 
Department, and the Maritime Com- 
mission, made no changes in their 
principal rules of practice, but 
amended or added additional rules. 


Watchfulness as to 

Compliance Needed 

On the whole, a serious and honest 
effort appears to have been made by 
most of the agencies to comply with 
Section 3 of the Act. Certainly, ac- 
complishment of the principal objec- 
tive of Section 3, i.e., to make avail- 
able to the public more adequate 
information concerning the agencies 
of the federal government, has been 
initiated. Undoubtedly, a greater de- 
gree of compliance with the Act will 
come about in due course. But, it 
would not be advisable for the Amer- 
ican Bar Association and other pub- 
lic-spirited organizations to relax 
their vigilance and to assume that, 
because the provisions of Section 3 
are the law, they will automatically 
become an accurate statement of the 
practice. 


Means of Assuring Compliance 

In part Section 3 provides its own 
sanction. The last sentence of Sec- 
tion 3 (a) provides that: “No person 
shall in any manner be required to 
resort to organization or procedure 
not so published.” A person would 
not have to resort to an administra- 
tive remedy prior to seeking court re- 
lief in any case where an agency has 
failed to state its organization or pro- 
cedures, but that is a burden which 
private interests should not have to 
assume. To the extent that an agency 
has failed to state adequately its or- 
ganization and procedures as re- 
quired by Section 3 (a), it would be 
precluded from raising the defense of 
failure to exhaust administrative 
remedies. At best, however, this op- 
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erates after the fact, and is thus 
hardly a preventive remedy. 

Real assurance that Section 3 will 
be enforced would seem to depend 
primarily upon the vigilance of the 
organized Bar. Such a program will 
of course require, first, a continuing 
systematic study of the information 
published by the agencies from time 
to time pursuant to Section 3; 
secondly, the issuance of periodic 
critiques of the materials published 
by the agencies; and, third, proceed- 
ing, either in collaboration with the 
agencies or independently, as the 
occasion may require, to bring about 
thoroughly adequate compliance with 
Section 3. 


Effective Dates for 

Further Compliance 

In this connection, it should be noted 
that studies of agency rules for com- 
pliance with the Act will require, not 
merely an examination of the pub- 
lished rules, but testing them on the 
background of the basic statutes ad- 
ministered and actual agency prac- 
tices. This is a task requiring skill 
and understanding. It should also be 
noted that, while procedural rules 
generally were required to be formu- 
lated and published as of September 
1], even more important rules will 
be required of many agencies when 
Sections 7 and 8 of the Act — relat- 
ing to statutory hearings and deci- 
sions thereon — become effective on 
December 11, and when Section 11 
— respecting examiners — becomes ef- 
fective next June 11. 

The Bar, therefore, has a continu- 
ing and man-sized job before it, if it 
shoulders responsibility. 

There is no one else to do so ex- 
cept that some sort of joint advisory 
committee on uniform rules of pro- 
cedure — such as has become familiar 
in the judicial field — could contrib- 
ute greatly to sound government by 
suggesting model or uniform rules. 
That type of action, however, must 
depend upon official cooperation in 
a genuine attempt to provide simpli- 
fied yet adequate rules. It would be a 
major undertaking; but, if well done, 
the advantages for both government 
and private interests would be be- 
yond price. 
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“Whither?” 


Lawyers Should Hold Fast to Enduring Faiths 


by E. K. Williams, K. C. + of Winnipeg, Manitoba 


® The address of the gifted Canadian lawyer, appointed on December 11 as the 
Chief Justice of the King’s Bench of Manitoba, who was the spokesman for his country 
at our Association's Annual Dinner in Atlantic City on October 31, was a challenging 
examination of the prevalent preachments which lead mankind to regimentation, dis- 
respect for law, laxity in loyalties to family, church, and state, and despair as to the 
dignity and worth of the individual life. With mature scholarship and good humor, 
the immediate Past President of the Canadian Association dissected the current 
counsels of tearing loose from long-cherished moorings, and boldly advocated an active 
religious faith as the indispensable foundation for law and life according to the North 
American traditions of freedom. As the chairman of the Canadian Bar's Committee to 
cooperate with our Association in behalf of a law-governed world, he has been hard at 
work to give practical applications to his heartening message for mankind. A sketch 
of the distinguished Chief Justice is in “Lawyers in the News” in this issue. 


® Tonight it is my intention to sug His mammy heered him holler, an’ his 


gest to you that our present world Daddy heered him bawl, 


may be suffering from too many \nd when they turn’t the kivvers down 


; ne he wasn’t there at all. 
Littke Orphan Annies. Those of you iil mie 


who have been nicely brought up Today we are being told by many 


will know at once that I am not re Orphan Annies that we are almost 


{erring to the rather horrible central 
figure of the current, so-called comic 
“strip,” but to that much more 
human character whose story is told 
in James Whitcomb Riley's poem of 
that name. You all remember how 
she terrified her listeners with het 
constant refrain: 

An’ the Gobble-uns'll get you 

Ef you don’t watch out. 

You will also recall the shudders 
with which you heard of what hap- 


pened to the little boy: 
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completely overrun by “Gobble-uns”, 
but unlike the little boy we seem 
still to be all present and accounted 
for. Some of the “Gobble-uns” with 
which man has met in his long 
history did turn out to be real, but 
their powers were not nearly as 
awful as at first thought. Man’s own 
hand-made Devils have hurt him but 
they have not yet destroyed him. The 
stone axe, the bow-and-arrow, the 
sword, the gun, that very lethal 
weapon the motor-car, and many, 


many others, have taken their grue 
some toll, but when we turn down 
the “kivvers” which they have pulled 
up over themselves, there are still 
lots and lots of little boys. 

One of the “Gobble-uns” alarming 
us at the moment is the one called 
“Atomic Bomb” and he seems to 
possess some, at least, of the at 
tributes of a real, man-made 
“Gobble-un”, brass-bottomed, Ccop- 
per-riveted, and A 1 at Lloyd's. 

On all sides we are being warned 
of what that particular Daemon can 
and will do, indeed, is about to do, 
to the present generation. It would 
almost seem that we take a masoch- 
istic delight in being frightened. 
Each generation has had its own 
Terrors, which it has fondly clasped 
to its bosom, but each generation, so 
far, has demonstrably survived in 
spite of the Terrors, and has re- 
produced itself with considerable 
vigour and enthusiasm and with 
numerically astonishing results. 


‘‘Mind at the End 
of Its Tether'’? 


Probably the most startling picture 
of the future, and, indeed, of the 
imminent end of mankind, has been 
drawn for us in what might be called 
the last will and testament of the 
late H. G. Wells. In the form in 
which it has come to the general 
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lic it appears as a little thirty- 
seven page treatise which bears the 
“Mind at the End of Its 
lether’, but it is a condensation of 
book “ ’42 to ’44”, of which only 
limited edition has been printed 

| which sold at a prohibitive price. 

In the treatise Mr. Wells stated 
that he had nothing more to say, and 
never would have anything more 

say, about the fundamental na- 
ure of life and time. After reading 
him we can, however, agree that he 
has said a great deal. Let me quote 
i few extracts: 

Our universe is not merely bank- 
rupt; there remains no dividend at 
all; it has not simply liquidated; it is 
going clean out of existence, leaving 
not a wrack behind. Our doomed 
formicary is helpless as the implacable 
Antagonist kicks or tramples our 
world to pieces. 

He also says that “within a period 
to be estimated by weeks and months 
rather than by aeons”, there has been 
a fundamental change in the condi- 
tions under which life has been going 
on since the beginning. “This world”, 
he writes, “is at the end of its tether. 
Che end of everything we call life 
is close at hand and cannot be 
evaded.” He continues: 

Our world is like a convoy lost in 
darkness on an unknown rocky coast, 
with quarrelling pirates in the chart- 
room and savages clambering up the 
sides of the ships to plunder and do 
evil as the whim may take them.... 
Mind near exhaustion still makes its 
final futile movement towards that 
“way out or round or through the 
impasse”. There is no way out or 
round or through. 

He tells us that the human story 
has already come to an end, and that 
Homo Sapiens in his present form is 
played out: 

The stars in their courses have 
turned against him and he has to give 
place to some other animal better 
adapted to face the fate that closes 
in more and more swiftly upon man- 
kind. That new animal may be an 
entirely alien strain... but it will 
certainly not be human. 


The Continuing Story 

of Mankind 

Here, then, we have the final act of 
the drama of mankind, prophetically 
presented to us as the inevitable, by 





one who is entitled to be regarded 
thinkers of 
his generation. If he is right, there 


as one of the great 


remains nothing for us to do but to 
write a Threnody for Mankind and 
to say with Pope: 

Lo! thy dread empire, Chaos! is re- 

stored, 

Light dies before thy uncreating word: 

Thy hand, great Anarch! lets the cur- 

tain fall, 

And universal darkness buries all. 
The world would have owed a debt 
to Herbert George Wells, if he had 
done nothing more than publish his 
Short History of the World, in an 
attempt to make us realize that the 
life of mankind is a continuing story 
still being told. He has shown us the 
panorama of human life in time and 
space, and has attempted to teach 
us that we are the product of the 
forces whose manifestations make up 
the history of mankind. His idea 
was not new, but he told the story 
to more people than had ever heard 
it before. 

I was much struck with a para- 
graph in Mr. Palmer’s admirable 
article, ‘““The Historian and the Law- 
yer’, in the September number of 
your JOURNAL (page 530). It reads: 

So also it is Burke’s conception of 
society as a living organism whose 
character is determined and unified 
by its history, that is his supreme 
claim to greatness as a political thinker. 

It is from him that many have derived 

an appreciation of the value of history 

and a sense of intimate concern with 

the vicissitudes of the race. For we 

carry previous generations in our 

chromosomes as conveyers of the 
social heritage. 


History Need Not Lead 

to Despair 

The instructed view that in order 
to understand ourselves and ou 
problems it is essential we should 
know our history has always been 
thought to be sound, but if a study 
of history leads to the conclusions 
formed by Mr. Wells, we are almost 
entitled to doubt the desirability of 
such a study. However, with the 
greatest deference to Mr. Wells, I, at 
least, am firmly of opinion that a 
study of our history does not lead 
to the conclusions which he has 
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reached, and that we have in his 
testament only the despairing cry of 
a tired old man, who had not a faith 
that would enable him to maintain 
a true perspective, and whose last 
treatise is not the writing of a man 
whom much learning has made mad 
but of a sick man who did not pos- 
sess within himself the ultimate re- 
sources which alone can make for 
sanity and peace. 

But perhaps we do owe him a debt 
for his testament, because it is seldom 
indeed that a student and thinker 
of his type is prepared to put into 
cold print, for all the world to read, 
the conclusion to which his logic 
must inevitably lead. 

We can all agree that some mani- 
festations of our present civilization, 
and particularly those which lie on 
the surface, almost justify a feeling 
of despair. It has been said that you 
cannot indict a whole people but it 
is easy, thoughtlessly, to indict an 
age or a world, and we could each 
elibly add many counts to such an 
indictment. But it is not easy to look 
below the surface and perceive and 
evaluate the great and healing forces 
which are constantly at work. 


Manifestations of So-Called 
“Thinking” 

It is true that much present thinking 
cannot be called thinking at all. 
What often 


merely the partial absorption, and 


passes for thought is 


the inaccurate echoing, of the daily 
outpourings of self-appointed pun- 
dits and self-called guides to man- 
kind. Literacy is greater than ever 
before, but much of what is placed 
in our hands to read sacrifices ac- 
curacy and sense, and frequently 
truth, to extravagance of statement 
and excitement of content. Certain 
types of daily newspaper and of 
weekly or monthly magazine, justify 
such a conclusion, while surface 
thinking is warped and distorted 
through radio, a medium which 
could be so valuable, over which 
ideas are purveyed to mankind by 
so-called commentators, most of 
whom have but little geography, less 
history, and very little, if any, judg- 


ment. 
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If our state and condition were to 
be judged solely by these outpourings 
we should, I think, be inclined to 
read Mr. Wells again with greater 
care. To use but one example: If 
the historian of the future were to 
judge the manners, morals, knowl- 
edge, and sense, of our people solely 
by the advertising of all kinds which 
is constantly inflicted upon us, he 
would be justified in coming to the 
conclusion that we had finally bred 
a race of complete morons. 


Background Needed for 
Thinking 


But this, while important and signi- 
ficant, does not present the whole 
truth. While our methods of educa- 
tion which have made us literate 
have not yet taught us all to think, 
they are further defective in that they 
have not provided for all the back- 
ground against which we must think, 
nor have they emphasized the fun- 
damental things about which we 
must think. But fortunately for us, 
and in this lies the security of our 
future, there has always been in our 
nation a solid core which did have 
some appreciation of certain funda- 
mental truths, and more and more 
people are thinking, or honestly try- 
ing to think, and in that process must 
discover the existence of those truths. 
Gibbon’s pronouncement that “his- 
tory is little more than the register 
of the crimes, follies and misfortunes 
of mankind” must be read in the 
light of the somewhat fatalistic in- 
difference he at times displayed, and 
the religious views which he held, 
but there is some substance in what 
he said. We must know our heritage. 
We must take it as it is, but we must, 
as prudent men, trustees for our chil- 
dren and the countless generations 
still to follow them, write off the bad 
debts and conserve and re-invest the 
real assets which have been given 
into our care. We can all subscribe 
to the statement that: 
Education should be a fearless search 
for truth; that the truth honestly pro- 
claimed will make life on earth better 
and better; and that the best way to 
discover and proclaim truth is to open 


to all who can use them the fullest 
resources of learning. 
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Responsibility of the Lawyers 
for Thinking and for Action 


Upon no body of men does the re- 
sponsibility of helping to educate 
fall more heavily than upon the 
members of the legal profession, and 
it is upon the successful practising 
lawyer that the burden must most 
heavily fall. The lawyer in daily 
practice must be a happy combina- 
tion of the man of thought and the 
man of action. He must be both 
theoretical and practical. We can 
adopt Dr. Johnson’s statement that 
“Lawyers know life practically, a 
man should always have them to con- 
verse with. They have what he 
wants”. 

It was the Romans who first re- 
duced legal phenomena to order and 
coherence, and Cicero was perhaps 
the first to enumerate, “the law hav- 
ing the sanction of the State behind 
it, the law administered in the Courts 
and practised by the lawyers”, as one 
of the arts which has to do with the 
pursuit of truth. 

We are trained to search for facts, 
to divest them of the various gar- 
ments with which mankind likes to 
clothe and often to disguise them, 
and to see them as they are. Having 
discovered the facts, we can see the 
truth, and, seeing it, it is our bounden 
duty and service, so far as in us lies, 
to make that truth known to all 
with whom we come in contact. 


Looking Below the Surface 
of Things 


Let us, for a moment, endeavour to 
look below the surface of things in 
an attempt to decide whether or not 
this world is at-the end of its tether. 

In things mechanical, scientific 
and physical this generation has 
made discoveries which are, per- 
haps with reason, called startling 
and epoch-making. We are told that 
for the first time in his long pursuit 
of knowledge, man, who in the past 
has been able only to transform it, 
has at last created matter. It has 
been said that while hitherto our 
scientists have contrived chemical 
combinations of great complexity, 
producing from them thousands of 


new substances with properties never 
before existing in such fashion in 
nature, the creation of a single 
particle of matter was beyond man’s 
powers. * 

My almost complete lack of 
knowledge of things scientific does 
not enable me to say whether or not 
it is true, as reported, that a group 
of scientists has just produced a 
particle of the basic metal of which 
the universe is made. I read that 
this was done by accelerating the 
velocity of an electron to the point 
where it acquired enormous “mass”; 
that is, until it weighed about two 
hundred times what it was when 
rotating around the nucleus of the 
atom to which it belonged. Trans 
formed into radiation by striking a 
target, the electronic particle was 
then hurled into an atomic nucleus. 
It raised the temperature of the 
nucleus by an astronomical numbe1 
of degrees, and in the process ap 
parently was transmuted into matter. 
It emerged as a fundamental particle 
of matter capable of existing as 
such. 

1 am also told that this ““mesatron”’ 
has an incredibly short life; that it 
exists only for some millionths of a 
second, that it vanishes, and where 
it goes no one knows. The only clue 
to its whereabouts lies in those 
mysterious emanations known as 
“cosmic rays” which coming from 
outer space are even found deep in 
mines beneath the earth. 


To all of us, perhaps even to the 
physicist, this is astounding, and 
might easily be terrifying. But it is 
something that has been made pos- 
sible by discoveries which, in their 
day, were undoubtedly as astounding 
and, potentially, as terrifying. Was it 
not Isaac Newton who likened him- 
self to a boy on the seashore looking 
for smooth pebbles and pretty stones 
whilst the great ocean of truth lay 
all undiscovered before him, and 
who said, “If I have seen farther 
than Descartes, it is by standing on 
the shoulders of giants’? 


*| am indebted to an editorial in the Ottawa 
Citizen of February 5, 1946, for the information 
contained in this and the next two paragraphs. 
| have quoted largely from the editorial 
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Human Intellect Still Has 
Much To Do 
[wo things at once strike the mind. 
[he first is, how vast a field still 
mains to be explored by human 
intelligence, from which it would 
seem naturally to follow that the 
uuman race and not some other non- 
uman race has still much to do. 
(he second is that having in mind 
ihe progress of the development of 
ihe human brain, prior discoveries 
nust have had the same relative 
cffect upon the generation in which 
they were made. Man has learned 
much generation by generation, as 
he has forgotten much, and each 
‘eneration seems still to possess the 
capacity for fear in much the same 
degree. 

It has been said that the two great- 
est discoveries of man were the free- 
ing of the hand, when he first 
adopted the upright position—the 
freeing of the hand that resulted in 
the development of the brain—and 
the invention of the wheel by the 
dwellers on the uplands of Elam— 
described as the greatest of all 
mechanical inventions. But the old 
and the new always exist side by side. 
Man was the first bearer of burdens, 
before the ass, or the ox, or the horse, 
was trained, before the first sledge, or 
carry-all, was invented; before the 
first raft, or coracle, was launched, 
and today man still is a bearer of 
burdens. We can now travel by 
aeroplane across the United States 
in a phenomenally short space of 
time—I think something just over 
four hours—but the baggage which 
we take with us on our trip is car- 
ried to and from the aeroplane by 
ourselves or by a porter, fulfilling a 
function as old as humankind. 


The Drama of Deneys Reitz 


Shortly before the outbreak of war 
in 1939 I heard the Honourable 
Deneys Reitz speaking over the BBC, 
and because his career so well shows 
what the British Commonwealth of 
Nations has come to mean may I be 
forgiven if I tell something of his 
history. 

Deneys Reitz was a soldier and a 
statesman. The son of a President 







of the Orange Free State, he fought, 
as a boy in his later ‘teens, against 
the British in the Boer War. He took 
an active part in the struggles which 
the Commandos maintained under 
Generals Botha and Smuts, and 
when that struggle became hopeless 
he went into voluntary exile on the 
island of Madagascar, where he 
wrote his remarkable book ‘Com- 
mando”. Some years later, at Field 
Marshal Smuts’ urging, he returned 
to his native land and took an active 
part in the Government. In the first 
World War, after serving under 
Smuts in the campaign in German 
Southwest Africa, he served on the 
Western front as Colonel of the First 
Royal Scots Fusiliers, one of the 
Regiments in the British 
After the war he returned to 
South Africa and, as a member of 
Parliament and of the Cabinet, 
played a noble part in the history of 
South Africa. At the time of his 
death, during the struggle just 
ended, he held extremely important 
positions connected with the prosecu- 
tion of the war. He was one of the 
really great men of his time. 


oldest 
Army. 


A Moving Story from 

South Africa 

On the occasion to which I refer he 
told a story which I have never for- 
gotten. As a young lad he and his 
brothers were great hunters and they 
spent many days on the African 
veldt, travelling great distances 
across the plains. On one of these 
trips, while looking for game, they 
saw, far in the distance, a moving 
object. As they galloped their horses 
towards the spot they discovered the 
object to be a young Basuto girl car- 
rying her old and dying mother. 
Some years before, her father and 
mother had wandered north many 
hundreds of miles—I think over eight 
hundred—from the kraal in which 
they had been born, taking the 
daughter with them. They lived in 
the northern country for some years 
until, as natives do, they knew that 
the time of their deaths was not far 
off. Like all such natives they greatly 
desired to die in their native land. 
They were too old and weak to walk, 
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and too poor to afford any means of 
conveyance, so the daughter set out 
to carry them back home. She carried 
her father the first stage of the long 
trek they had to make, she then re- 
turned to the starting place and did 
the same for her mother; after which 
she made a third trip back to get the 
family cooking pot and the handful 
of mealies, their only food, and so 
continued throughout the journey. 
When Reitz found her she was 
within a short distance of home, and 
had no doubt that she would bring 
her parents there before death over- 
took them. 


That young Basuto girl, out of the 
love she bore her parents and her 
respect for the tradition of her 
people, laden as she was, had 
travelled the distance five times over, 
and had been many months on the 
way. To those of us who were taught 
and have tried not to forget, that we 
must bear one another’s burdens, 
this story has its own significance. 


Dominant Influences in the 

Lives of Our Ancestors 

From the domestic history of our 
own peoples we could multiply such 
tales, tales of mutual help, mutual 
sacrifice, and mutual endeavour, not 
confined to the family circle but ex- 
tended to the whole community, the 
spirit of the husking-bee and the 
barn-raising and other similar mani- 
festations which enter into our na- 
tional traditions. 

And what was the dominant in- 
fluence in the life of our ancestors? 
It was the belief, a belief that some 
people now seem to think is hope- 
lessly old-fashioned, and others de- 
clare to be absolutely false, that there 
is a God, that man has a soul and 
that the things of the spirit are in 
the end the deciding factors in the 
life of mankind. 

One of the many reasons your 
Declaration of Independence is still 
a vital, living force in the world one 
hundred and seventy years after it 
was first penned is that it predicates 
what it states as self-evident truths 
upon the accepted fact that there is 

(Continued on page 81) 
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NLRB Procedures: 


Effects of the Administrative Procedure Act 


by David Findling + Associate Chief of Field Legal Operations, NLRB 


® Lawyers who from time to time appear 
before the NLRB and its Regional agen- 
cies will find this article informative 
and useful as to the practice. Lawyers 
who have been awaiting the disclosure 
of the attitude of some of the federal 
agencies toward the Administrative Pro- 
cedure Act will find this article challeng- 
ing. The author was graduated from 
Columbia University in 1929 and from 
Columbia Law School in 1931. He prac- 
tised law in New York City until 1939, 
when he entered the Review Section of 
the NLRB. After serving later as a super- 
visor in the Enforcement Section, he be- 
came, about a year and a half ago, the 
Associate Chief of Field Legal Opera- 
tions, for the NLRB. An editorial on page 
sixteen comments upon the significance 


of his paper. 


® The kind of problem presented by 
the Administrative Procedure Act is 
by no means a new one insofar as the 
National Labor Relations Board and 
its operations are concerned. No 
other government agency’s proce- 
dures, perhaps, have experienced the 
close scrutiny to which the Board’s 
practices have been subjected, by the 
Courts and the Bar, by Congressional 
Committees, and by the Attorney 
General’s Committee on Administra- 
tive Procedure in 1939. The Board 
itself has always been alert to the 
necessity and desirability of changes 
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in its procedures, as improvements 
suggested themselves or defects ap- 
peared. Revisions were made in the 
Board’s procedures after the deci- 
sions of the Supreme Court in the 
Morgan and Inland Empire District 
Council cases and the recommenda- 
tions of The Attorney General’s 
Committee. 

The Board’s customary precedures 
have for a long time, it seems to us, 
more than met basic standards of fair 
play—which is, essentially, all that 
the Administrative Procedure Act is 
intended to ensure. We are satis- 
fied, upon the basis of a very careful 
study made by a Committee com- 
prising personnel from each of the 
Board’s operating divisions, includ- 
ing the General Counsel’s Office, the 
office of the Chief Trial Examiner, 
and the office of the Director of the 
Field Division, that the Board’s cus- 
tomary structure, organization, and 
practices meet in all really substan- 
tial respects the standards of fair 
administrative procedure now en- 
acted in law. 

I shall describe in some detail our 
conclusions and the bases for them, 
with respect to the impact of the Ad- 
ministrative Procedure Act on our 
operations, and then discuss revisions 
made in our Rules and Regulations, 
in connection with the passage of 
the Act. 


IMPACT OF THE ACT ON REPRE- 
SENTATION CASES 

The principal features of the Board’s 
“R” case procedures are practices 
intended to permit speedy and frec 
determination of employee wishes 
as to representation. Accordingly, 
the Board does not employ the trial 
examining system in representation 
case proceedings, but uses field per- 
sonnel to conduct the hearings. It 
requires no recommended decision or 
intermediate report of the hearing 
officer, with opportunity for excep- 
tions thereto, but instead transfers 
the case to itself immediately after 
hearing, for purposes of decision. 
Briefs are permitted before the Board 
but oral argument is seldom granted. 
Elections are invariably used to de- 
termine employee wishes. There is 
no provision in the statute for judi- 
cial review or other intervention un- 
til a final order in a complaint case 
under Section 8 (5) of the NLRA 
has issued. 

We believe that the Administra- 
tive Procedure Act permits the con- 
tinuation of all these procedures. Sec- 
tion 5 of the Act expressly exempts 
from its provisions adjudications to 
the extent that they involve the cer- 
tification of employee representa- 
tives. Section 7 of the new Act, deal- 
ing with hearings, and Section 8, 
dealing with decisions, apply only to 
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ceedings in which the procedures 
scribed in Section 5 are mandatory. 
soth the Senate and House Commit- 
Reports, in discussing this ex- 
uption, make explicit reference to 
ibor Board operations under Sec- 
mn 9 (c) of the NLRA. The Senate 
ymmittee Print of June, 1945, is 
so very clear on this point. 


Judicial Review in ‘‘R” 
Cases Excluded 


Y 


\s to continued preclusion of ju- 
and intervention in 
representation case proceedings, the 
legislative history establishes that 
Congress intended to leave judicial 
review of representation case pro- 
ceedings exactly where it was under 
law prevailing prior to enactment of 
the new Act. 


cicial review 


In the Board’s com- 
iments to the Senate Judiciary Com- 
mittee on the original text of S. 7, 
which subsequently became the pres- 
cnt Act, the Board expressed concern 
lest, in view of the broad language 
of the bill’s definition of reviewable 
acts, the existing law as to judicial 
review of representation cases might 
be upset. The Senate Judiciary Com- 
mittee in its June, 1945, print of the 
bill took cognizance of this objection 
by the Board, and stated in substance 
that if representation cases were un- 
der existing law exempt from judicial 
review, they continued to be exempt 
by virtue of the first preliminary 
clause of Section 10, exempting from 
the judicial review provisions of the 
proposed Act matters as to which 
existing statutes preclude Court re- 
view. (Sen. Doc. No. 248 (Legislative 
History of Administrative Procedure 
dct), page 38). And Attorney General 
Clark, in a letter to Senator McCar- 
ran, Chairman of the Senate Judi- 
ciary Committee, which is attached 
to the Report of that Committee and 
in which the Attorney General ap- 
proves the bill, stated in his accom- 
panying comments concerning the 
impact of the bill (Sen. Doc. No. 248, 
pages 229-230): 
This section, in general, declares the 
existing law concerning judicial re- 
view. It provides for judicial review 
except insofar as statutes preclude it, 


or insofar as agency action is by law 
committed to agency discretion. A stat- 


ute may in terms preclude judicial re- 
view or be interpreted as manifesting 
a Congressional intention to preclude 
judicial review. Examples of such in- 
terpretation are: Switchmen’s Union 
of North America v. National Media- 
tion Board (320 U.S. 297) ; American 
Federation of Labor v. National Labor 
Relations Board (308 U.S. 401); Butte, 
Anaconda and Pacific Railway Co. v. 
United States (290 U.S. 127). 
Chairman McCarran of the Sen- 
ate Judiciary 


Committee likewise 


stated, during debate on the bill in 

the Senate (Id., page 311): 
Substantive law, law enacted by stat- 
ute by the Congress of the United 
States, granting a review or denying a 
review, is not interfered with by this 
bill. We were not setting ourselves up 
to abrogate Acts of Congress. 


Changes in Board Rules 
in ‘‘R"’ Cases 


Notwithstanding the general exemp- 


tion of representation case proceed- 
ings from the Act’s requirements, we 
have made changes in the Rules and 
Regulations with respect to represen- 
tation case handling: 
1. One amendment has changed 
the term used to designate the 
Board agent who presides at the 
hearing in representation cases 
from “Trial Examiner” to “Hear- 
ing Officer.” The purpose is to 
make clear that we do not employ 


” 


the Trial Examiner system in rep- 
resentation case hearings. This was 
thought desirable in view of the 
emphasis which the Act puts upon 
the Trial Examiner system. 

2. We have also changed the se- 
quence of sections of the Rules and 
Regulations dealing with represen- 
tation cases, so as to put them in 
what seems to us to be a more logi- 
cal sequence. And we have changed 
the system of section numbering so 
that our section numbers conform 
to those used in the Code of Fed- 
eral Regulations. 

3. Section 203.47 has been changed 
so as to provide that petitions re- 
questing investigations of questions 
concerning representation contain 
material which conforms more 
nearly to the present printed forms 
which we use. The printed form 
of petition used in representation 
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cases has been changed from time 
to time, but corresponding changes 
have not always been made in the 
Rules and Regulations. 

t. Section 203.49 has been changed 
sO as to incorporate in substance 
the Board’s requirements with re- 
spect to showing of “interest” and 
similar preliminary matters, before 
formal proceedings are undertaken. 
5. Section 203.51, dealing with in- 
terventions, has also been changed. 
Theretofore, motions to intervene 
had been required to be in writing 
and under oath. The revised rule 
permits such motions to be made 
either in writing or, if made at the 
hearing, orally on the record. They 
need no longer be under oath. It is 
no longer necessary to move to in- 
tervene if one is served with formal 
Notice of Hearing in a proceeding; 
service of the Notice automatically 
makes one a party. 

6. Section 203.55 has been changed 
so as to describe more fully the 
usual election procedures which we 
follow. No change is made in those 
procedures. 

203.57 
amended so as to provide for a 
statement by the Regional Director 
of the procedural or other grounds 
for his administrative dismissal of 
a petition for certification. Hereto- 
fore, while parties were usually in- 
formally advised of the reason why 


7. Section has also been 


the Director was refusing to insti- 
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tute formal proceedings, there was 
no statement in writing of the rea- 
sons. We read Section 6 (d) of the 
Administrative Procedure Act as 
requiring such a statement in the 
usual: case. The section has also 
been changed so as to recite that 
appeals from such denials may be 
taken to the Board within 10 days 
after dismissal. This has always 
been the practice, but the rule pre- 
viously did not recite the 10-day 
time limit. 


course and method by which these 
functions are handled have always 
complied in general with what are 
now contained in the Act as require- 
ments. These practices are quite 
familiar; they involve particularized 
complaints, responsive pleadings, a 
full quasi-judicial hearing before a 
Trial Examiner, an intermediate re- 
port of the Examiner, opportunity 
for exceptions, briefs and oral argu- 
ment before the Board. Their sub- 
stantial conformity to the Adminis- 
trative Procedure Act is so clear as 


opportunity for the submission and 
consideration of facts, argument, o/ 
fers of settlement, or proposals of 
adjustment, the Board believes that 
its current practices meet the Act's 
requirements. The legislative history 
suggests that the purpose of Section 
5 (b) is to ensure that agencies fair 
ly explore possibilities of the infor 
mal disposition of cases, before going 
to formal proceedings, and particu 
larly to meet the problem presented 
by the practice of some agencies of 





II. IMPACT OF THE ACT ON UNFAIR 


LABOR PRACTICE CASES cussion. 


With respect to the impact of the 
Administrative Procedure Act upon Procedures 
our procedures and practices in han- 
dling unfair labor practice cases un- 
der Section 10 of the NLRA, we have 
concluded that our complaints and 


hearing procedures and the general 


™ The Agencies and the 
Administrative Procedure Act 
(An Editorial) 


Through the reports of the Committees on the Judiciary in the 
Senate and House as well as the currently contributed exposi- 
tions by members of those bodies and by lawyers officially con- 
cerned with the drafting and perfecting of the Administrative 
Procedure Act, the Journal has published a wealth of useful 
material as to the actual legislative intent, as expressed in the 
final form of various provisions of the Act. It seems appropriate 
also to give to our readers an authoritative and illustrative 
statement, in behalf of one of the principal agencies, as to its 
interpretations and application of the new Act, in its impact 
upon the agency's own procedures and practices. This we do 
in this article by David Findling, who is in a key position in the 
Field Section's legal staff of the NLRB. 

In 1945 and 1946, the General Counsel of the NLRB has con- 
vened, around November 1, a most useful conference between 
attorneys for labor organizations, for employers, and for the 
NLRB as to the rules, procedures and practices of the Board. 
This year General Counsel Van Arkel held his conference on 
November 7-8. The changes which the Board has made in its 
rules and practices, to conform to its interpretation of the new 
Act, were a major topic of explanation and discussion this year. 
Mr. Findling’s careful and well-written paper was the authorized 
statement. It was important as reflecting the official approach, 
in @ major and controversial agency, to compliance with the 
mandates of the new legislation. 

Significant also is the official interpretative pattern which it 
reveals. Divergencies are disclosed as having already de- 
veloped, between the legislative intent as expressed in these 
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generally to require no extended dis- 


“Informal Adjustment” 


As to “informal adjustment” proce- 
dures, required by the provision of 
Section 5 (b) that before formal steps 
are taken in a proceeding, the agency 
shall afford all interested parties an 


insisting that, before a case could be 
disposed of informally, it was neces 
sary for the private party to stipulate 
to his violation of the law. The At- 
torney General’s Committee on Ad- 
ministrative Procedure criticized cer 
tain agencies for this practice but 
referred favorably to ours (Final 
Report of Attorney General’s Com- 
mittee, pages 41 and 42). 








columns by those who enacted the Act and those who advised 
as to its draftsmanship, on one hand, and the views of those 
whose procedures and practices were to be regulated and 
curbed by the new Act. Member’ of the profession will be 
quick to note that at least some of the federal agencies are 
tending, as reflected in the present article, to view their past 
procedure and practice as having conformed to the stand- 
ards set by the Act and as being merely embodied and 
standardized in it. 

The same agencies strive to minimize the import and effect 
of the provisions of Sections 7(c) and 10 respecting ‘‘evidence” 
and “judicial review", which were so explicitly dealt with by 
Senator McCarran in our December issue (page 827). These 
efforts take the form of by-passing largely the declarations 
which are the legislative history of the present statute (see 
Senate Document No. 248, 79th Congress), and in their 
stead harking back to the old report of the majority (not the 
McFarland-Vanderbilt-Stason minority) in The Attorney-Gen- 
eral’'s Committee on Administrative Procedure and in deriving 
comfort from the assumed “evolution” of the measure. 

Nevertheless, so long as the profession is alert to these pre- 
dispositions, practising lawyers will find much of practical help 
as well as lively interest in these expressions of the views of 
“the regulated”. Mr. Findling’s article is well worth careful 
reading, by every lawyer who, for labor organizations or for 
employers, has occasion to appear before the NLRB. It is 
detailed and revealing as to the Board's rules and practice. 
it will tell him what he has to meet. He can form his own 
impressions, and his own advice to his clients, as to the 
conformance to the new statute. The basic issues raised by 
Mr. Findling, vis-a-vis the Chairman of the Senate Com- 
mittee on the Judiciary (32 A.B.A.J. 827), are for the Courts 
and the Congress. 
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Congressman Walter, Chairman ot 
Subcommittee of the Judiciary 
Committee of the which 
indled the Administrative Proce- 
ire Act, likewise stated in the course 
{| debate on the floor of the House 
\enate Document No. 248, page 361): 


House, 


rhe settlement by consent provision is 
extremely important because agencies 
sught not engage in formal proceed- 
ngs where the parties are perfectly 
willing to consent to judgments or ad- 
just situations informally. 

The Board’s field personnel make 
every effort to obtain informal ad- 
justments of cases before a formal 
complaint issues, and the Board has 
rarely, if ever, issued a complaint in 
circumstances where the respondent 

is willing to comply voluntarily 

ithout recourse to formal proceed- 
ings. Moreover, our customary stipu- 
lations for consent orders and decrees 
lo not require admissions of guilt by 
ihe employer. The Attorney General's 
Committee on Administrative Pro- 
cedure emphasized with approval 
procedures of. the 
NLRB and pointed out that, al- 
though in labor relations one might 
expect a high percentage of con- 


these consent 


iested cases, the Board had been able 
to close over 92 per cent of cases 
tormal 
proceedings (Report, page 35). The 
\ttorney General's Committee’s ap- 


without the institution of 


proval of this practice was one of the 
bases, we think, for the insertion of 
the requirements of Section 5 (b) in 
the new Act (Senate Document No. 
248, page 24). 


The ‘Separation of 

Functions’’ Requirement 

With respect to the “separation of 
lunctions” provisions of Section 5 (c) 
of the Act, we think that the Board’s 
customary structure meets the re- 
quirements. The Board’s Trial Ex- 
amining division is a separate autono- 
mous unit of the Board, under the 
direction and supervision of a Chief 
l'rial Examiner who is responsible 
directly to the Board and to no one 
else. The prosecution and investiga- 
tion of cases, on the other hand, are 
handled by the Regional Offices al- 
most entirely on an autonomous and 
independent basis. Where advice as 


to prosecutions is desired, the Board 
has established a Committee, consist- 
ing of the Director of the Field 
Division and the Associate General 
Counsel in charge of field legal op- 
erations, to consider and give such 
advice. None of these persons partici- 
pates or assists the Board in the deci- 
sion of cases. Nor do they have any 
supervision or control over personnel 
who do. The Board is assisted in the 
decision of cases by the Review Sec- 
tion, which is headed by an Assistant 
General Counsel, and whose staff has 
no other functions. The staff of the 
Section performs its duties at the 
direction of the Board and the Assist- 
ant General Counsel in charge. 

We interpret the provision of the 
second sentence of Section 5 (c), to 
the effect that hearing and decisional 
oficers may not engage in ex parte 
consultations on facts in issue, as pro- 
hibiting such officers from consulting 
persons ex parte in order to obtain 
facts or evidence upon which to base 
their decision, but not as precluding 
them from conferences or consulta- 
tions with assistants and colleagues, 
who have not participated in the in- 
vestigation or prosecution of the case, 
for purposes of analyzing the evi- 
dence on hand and formulating the 
decision. As to consultations in reach- 
ing decision, we think that the sub- 
sequent sentence of Section 5 (c) 
applies, which provides that no prose- 
cuting or investigating official in a 
case shall participate or advise in the 
decision of that case or a factually 
related one. 


The Forms of Decisions 
Under the Act 
With respect to forms of decision, 
under Section 8 of the new Act, the 
agencies are permitted at their option 
to adopt either one of two decisional 
processes: 
1. To have Trial Examiners make 
a recommended decision (or inter- 
mediate and have the 
agency itself make the “initial” de- 
cision of the case; or 
2. To have the Trial Examiner 
make the initial decision which, 
without further agency action, be- 
comes final and subject to judicial 


report) 
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review in the absence of appeal to 
the agency by any party or review 
on the agency’s own motion. 
The Board has generally followed the 
first of these two decisional methods 
and will continue to do so under the 
new Act. There have been situations 
where the Board has, in the past, 
sometimes dispensed with intermedi- 
ate reports of Trial Examiners and 
itself issued a proposed decision. The 
first sentence of Section 5 (c) of the 
new Act provides in substance, how- 
ever, that the Trial Examiner who 
hears the case shall make either a 
recommended or initial decision, ex- 
cept where he becomes unavailable 
to the agency. We regard “unavail- 
able” as meaning removed by death, 
illness, resignation, or similar 
The 


changing its practice of sometimes 


mishaps. Board is therefore 
dispensing with intermediate reports 
by Trial Examiners in the situations 
referred to, unless the trial examiner 
becomes unavailable. 


Other Changes 
Because of the Act 


Other changes in our Rules and 
Regulations in connection with the 
Act may be summarized: 

1. Section 203.15 has been changed 
so as to provide, in conformity with 
Section 6 (d) of the new Act, that 
the Regional Director advise the par- 
ties in writing of the procedural or 
other grounds when he dismisses a 
charge and declines to issue a com- 
plaint. 

2. Section 203.16 has been amended 
so as to provide that respondents 
shall file an answer to the com- 
plaint and that upon their failure to 
file an answer all of the allegations in 
the complaint shall be deemed to be 
admitted to be true and may be so 
found by the Board. Heretofore, the 
Rule provided that the respondent 
had the right to file an answer but 
there was no provision as to what 
happened if he did not. The Rule 
was quite clear that if a respondent 
filed an answer which contained cer- 
tain denials but did not deny other 
allegations, the allegations not de- 
nied were deemed to be admitted. 

(Continued on page 82) 
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World Order: 


Law and Justice or Power and Force? 


by Robert N. Wilkin © U. S. District Judge, Northern District of Ohio 


® The basic issue as to the future world order is clearly and simply stated by Judge 
Wilkin: Shall it be a juridical order, based on law and impartial adjudication or a 
manipulation of world affairs at the political level, with force and arbitrary power as 
the decisive factor? Judge Wilkin’s long-run objectives are those for which our Asso- 
ciation has contended for many years; his appraisal of The United Nations is not that 
which the House of Delegates voted unanimously on October 30, (32 A.B.A.J. 871). In 
accordance with the Journal's policy of making available to our readers informed but 
differing views that are consistent with the Association's purposes, we are privileged 
to publish his reasoned statement. A noteworthy feature of his Atlantic City address 
before the Section of International and Comparative Law on October 29 is the 
distinction which he draws between “world government now’, which would be a 
unitary super-government or super-state (opposed by the House of Delegates) and 
government of world affairs’, which will evolve from the progressive growth and 
strengthening of a body of world law and of agencies of international control which 
are suitable and sufficient to cope with conditions beyond the authority of any one 
Nation or group of Nations. Judge Wilkin envisages the ultimate supremacy of law 
and of impartial courts to enforce law, as central and basic in the “government of 
world affairs’. A sketch of our contributor, who is a valued member of the Journal's 


new Advisory Board, is in ‘Lawyers in the News’’ in this issue. 


® The essential function of a lawyer This function of the lawyer is best 


is to clarify and present the issues exemplified in the service of a judge 


that underlie the controversies of to a jury. The judge first states 


life, not only in Court, but in poli- clearly the question which is to be 


tics, too. Lhe real question which determined. He then presents the 


underlies any dispute has a tendency admitted facts and excludes all irrel- 


to become lost in bitterness, emo- evant subjects. Since there are two 


tionalism, personality, and extra- sides to the issue, he summarizes and 


neous matters. It is the particular evaluates the evidence on each side 


duty of the lawyer, as counsellor and and _ states the consequences of the 
as advocate, to strip the issue of all alternative answers. After the oppos- 
impertinent considerations and showing lawyers have presented the two 
what the real difference is. profiles of the case, the judge pre- 
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sents it full-face. It is not for the 
lawyers or the judge to answer the 
question. Their duty is done when 
they have clearly presented the issue. 

This function of lawyers is sorely 
needed today for the solution of 
public problems. In public affairs, 
as well as in Court, the old adage 
applies: “A case well stated is a case 
half won.” It is generally conceded 
that a terrible crisis confronts us. 
We are passing through one of the 
most critical periods of human his- 
tory. Another world war threatens. 
Some observers say it is imminent. 
Scientists, 


statesmen, editors, col- 


umnists, historians concede that 
another world war may prove disas- 
trous to our civilization. 

Efforts for peace seem only to 
accentuate differences and increase 
asperity. Discussions pour forth from 
press, pulpit and forum; but they 
seem only to increase the confusion. 
The problem has economic, political, 
racial, religious and national phases; 
and the varying attitudes of mind 
blind 
chauvinism, bigotry, and zealotry. 
The confusion has become so con- 


range from indifference to 


founded that some respectable com- 
mentators now state frankly that an 
inexorable destiny is impelling us to 
disaster. 

Can we clarify the issue? Can the 
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unental problem be found? Can 
‘asic question be stated? Let us 


1e question is not, will there be 
The 
What kind of govern- 
Note that the 
ise used is not world government, 


rnment for world affairs? 
stion is: 
t will there be? 


government for world affairs. 
one is advocating a single govern- 
it for all the world. No one is 
denying to sovereign states the exer- 
isc of their sovereignty where sover- 
eignty has heretofore existed and in 
the only place where it has ever 
that is, within 
The 
posed for world affairs is a govern- 
ment strictly limited to the rights 
and interests that transcend National 


existed; their own 


dominion. government pro- 


boundaries. 


Reasons Why World Affairs 
Will Be Governed 


That there will be government for 
world affairs is clearly shown (1) by 
history; (2) by our present need; and 
») by recent acts of the nations 
themselves. 

(1) History proves conclusively 
that man is social by nature and 
must live in society. Rules for his 
social life and means of enforce- 

therefore 


ment are 


Wherever 


necessary. 


men have drawn _ to- 


gether, wherever their interests 
impinge, governments have been 
created to regulate their social 
activities. 

(2) Our 


from our present proximity. Mod- 


present need arises 
ern inventions have so facilitated 
commerce and communication 
that all the 


brought into impingement. Some 


world has_ been 


government for the regulation of 


world affairs is therefore impera- 


tive. Proximity without unity is 
anarchy. To leave the destructive 
forces of modern science 
trolled would be criminal in 
wantonness and disastrous in effect. 

(3) ‘The United Nations Organ- 
ization is itself an acknowledg- 
ment that social control of world 
affairs is absolutely necessary. The 
Charter of UNO was approved 
in San Francisco in June. But in 


uncon- 


the following August the atomic 
bomb fell on Hiroshima. Its 
physical effect had a diameter of 
about twenty miles, but its effect 
on the thought of the world was 
world-wide. Public opinion im- 
mediately demanded an_ over-all 
authority for security against the 
destructive forces which had over- 
run national boundaries and tran- 
scended national sovereignties. As 
Walter Lippmann said: 

.. » UNO will lack soul, purpose and 
vitality unless we are working within 
it, through it, and beyond it, for some- 
thing greater than UNO. That some- 
thing can be nothing less than a world 
state of law to which all individuals, 
including the rulers of national states, 
are subject—under which they have 
duties, to which they are accountable 
if they commit world crimes. 


Two Fundamental Concepts 

of Government 

The question is, therefore, what kind 
of government shall regulate world 
affairs? Now there are two funda- 
mental concepts of government. His- 
tory is quite generally a record of 
the conflict between those two con- 
cepts. While the forms of govern- 
ment (monarchical, republican, dem- 
etc.) 
forms are superficial. Their essential 


ocratic, differ widely, such 
difference is in their effect. Basically 
they can be divided into two cate- 
gories. The two fundamental con- 
cepts were first stated by Aristotle. 
One concept is that government is 
the embodiment of power. The other 
concept is that government is the 
embodiment of justice. 

Let us briefly view these two con- 
cepts in historic perspective. Athens 
in the Fifth Century B.C. 


most perfect democracy ever devel- 


was the 


oped and it produced the most intel- 
But 
free men at 


lectual civilization ever known. 
while Athenians were 
home, abroad. 
When the other cities of the Greek 
domain 


they were tyrants 


were made tributary to 
Athens, the Athenians denied them 


the freedom which Athens enjoyed. 


Athenian Democracy 
Used Force Abroad 


This fact is sharply portrayed by 


what occurred on the island of 


World Order 


Melos. 


powerful 


The 
military 


Athenians landed a 


force and de- 
manded island. 


Before they attacked the inhabitants, 


surrender of the 
a conference was held. The spokes- 
man of the Melians presented the 
justice of their cause and pointed 
out that if their plea were denied, 
other cities would be estranged. But 
to that plea for justice the Athenian 
envoy made this bold reply: 

We both know alike that into the 
discussion of human affairs the ques- 
tion of justice only enters where there 
is equal power to enforce it and that 
the powerful exact what they can, and 
the weak grant what they must. (Thu- 
cytides and the World War, by 
Louis E. Lord, Harvard University 
Press, page 134) 

The 
When the Melians said they would 


Athenians were realists! 
die rather than surrender their an- 


cient freedom, the Athenians put 
to death all men of military age and 
sold the women and children into 
slavery. 

\s a result of that policy, the 
Peloponnesian War extended for a 
period of thirty years; and at the end 
of that 


and 


time, Athens was defeated 


exhausted. If Athens had ex- 
tended to her world a government 
which was the embodiment of justice 
instead of the embodiment of power, 
what might not her glory have been! 
What suffering might not humanity 


have been spared! 


Rome Failed to Maintain 
World Law 
The next world tragedy involving 
those two concepts of government 
occurred at Rome about 50 B.C. The 
Roman Republic had conquered the 
world. And wherever the republican 
institutions of Rome were extended, 
wherever Roman law was made to 
prevail, the Roman dominion was 
secure. In the early days of the 
Republic and under such juriscon- 
sults and proconsuls as Cicero, Sul- 
picius, and Cato, Roman rule was 
made so attractive that the colonies 
preferred Roman institutions to the 
domination of their own native 
rulers. 

But Rome, the 


world, disintegrated at home. Repub- 


after unifying 


January, 1947 * Vol. 33 19 





ames: World Order 


lican institutions were undermined 
by corruption, factionalism and mob 
violence. While Caesar lived, some 
lawful order and semblance of con- 
stitutionalism were still maintained. 
But when Caesar fell, the government 
broke into fragments. Civil order 
came to an end. 

Cicero then came out of his retire- 
ment and pleaded with the Senate 
to take 
constitutional government. 


re-establish 
He ad- 
vanced the principles of his essays 


control and 


on the Commonwealth and on the 


Laws, and delivered his famous 
Philippics, calling on the people to 
substitute authority for audacity and 
to maintain the law as the basis for 
a concord of good men. 

But Anthony, Octavius. and Lepi- 
They 
open 


dus combined against him. 


dared not meet Cicero in 


They 
rriumvirate and sent their legions 


debate. formed the Second 


against Rome. That was the end 
of the Republic. The Empire was 
established under Octavius, who 
Romans 
generally then 
learned under the tyranny of such 
emperors as Nero and Caligula the 


took the name Augustus. 


and the world 


cruel fate from which Cicero had 
tried to save them. 


Power vs. Law in 
England and America 


\nother crisis between government 
of power and government of justice 
occurred in England in the first half 
of the Eighteenth Century. There it 
took the form of regalism against 
legalism. The arbitrary power of 
the Crown was set against the ra- 
tional judgment of the common law. 
The conflict became high-lighted in 
the classic colloquy between King 
James and Chicf Justice Coke, when 
Coke made bold to say: “The King 
is under God and the Law.” Coke's 
attitude cost him his office. But what 
the Court lost Parliament gained. 
Coke fought for the Petition of 
Rights which culminated in the 
English Bill of Rights. The cause 
which was lost in Greece and in 
Rome was won in England, mainly 
because of the intervening centuries 
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of Christian teaching. 

But the victory in England was 
only for Englishmen. It had yet to 
be won for English colonists. The 
arbitrary powers of the Crown were 
still asserted against the colonial 
settlements in America. The Ameri- 
can colonists made their Declaration 
of Independence, and then wrote 
into their own Constitution the sub- 
stance of the English Bill of Rights. 
The concept of government as the 
embodiment of justice was thus 
extended to the New World. English- 
men learned from that experience, 
and began to extend that concept of 
government to all their colonies. As 
a result, England became the great- 
est colonizing agency in the world. 
Even India is grateful for the jurid- 
ical system which Englishmen gave 
her! 


The Same Two Concepts Face 

Each Other in World Affairs 

Now in our day the struggle between 
those two concepts of government 
It first arose on the 
city-state stage in Athens and in 
Rome; then on the national stage in 


arises again. 


England, in America and elsewhere; 
and now it arises on the world stage. 
Men are now compelled to deter- 
mine whether the government of 
world affairs shall be the embodi- 
ment of power or the embodiment 
of justice. 

When the issue is thus reduced 
to a choice between government of 
power and government of justice, 
then we are confronted by the objec- 
tion that justice is only an ideal and 
that the proposal for such a govern- 
ment is Utopian and impractical. 
The value of an ideal, however, does 
not depend on its complete triumph. 
An ideal partially accepted is much 
better than no ideal. While justice 
is of course an ideal which is never 
completely realized, the approxima- 
tion of government as the embodi- 
ment of justice has now several cen- 
turies of constructive history to its 
credit. When that concept of govern- 
ment prevailed in England, English- 
men gave it practical 
tation. 


implemen. 


Juridical Order Means 
the Rule of Law 


The name of such implementation is 
juridical order. Juridical order means 
government by reason as opposed to 
arbitrary government, government 
by law instead of government by 
force. 


Government by law requires a 
legislative agency for the declaration 
of law, an executive agency for the 
enforcement of law, and a judicial 
agency for the interpretation of law 
and the settlement of disputes. In 
the evolution of such juridical orde: 
a body of legal doctrines and pre. 
cepts, theories and institutions was 
established known as 
Anglo-Saxon jurisprudence. While 
such jurisprudence has a racial name, 
it is not racial or national. In origin 


which are 


and operation it is a universal sys- 
tem of legal administration. It em- 
bodies and preserves such concepts 
as impartial tribunal, equality be. 
fore the law, due process of law, 
right to be heard, right to be rep- 
resented by counsel, right to con- 
front accusers and examine wil 
nesses. This system of jurisprudence 
has worked well wherever tried, and 
its success in England and America 
and elsewhere is a demonstration of 


its practicability for the world. 


Justice and Law Restrain 
Arbitrary Power 


One other point needs to be con 
sidered in order to clarify the issue. 
Because a government of justice is 
required at times to use force, some 
people seem unable to distinguish it 
from a government which is based 
directly and entirely on power. 
The difference between the two is 
this: The force which a government 
of justice exerts is not an arbitrary 
power. Such government is a consti- 
tutional government, and constitu- 
tionalism imposes upon government 
itself the restraint of law. A govern- 
ment of justice affords means by 
which 
restrained. 


arbitrary power can_ be 
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hmen to the implementation of 
government was the establishment 
fan independent judiciary. Not only 
iy the exercise of power be ques- 
med and restrained by such a tri- 
inal, but such a tribunal affords 
of settling most disputes 
fore there is an occasion to resort 
o force. It is the means by which 
the issues of life are subjected to 
History affords overwhelm- 
ing proof of the willingness of hu- 
manity to abide by the judgment of 
an impartial tribunal. Most men 
prefer reason to force as a means of 
determining differences. 


eans 


reason. 


The United Nations Organization 
Is Not Enough 
| here are only four ways of settling 
controversies: (1) by negotiation; 
2) by chance; (3) by force; (4) by 
arbitration or judicial process. And, 
as stated, one of the chief functions 
of just government is to afford and 
impose judicial process before resort 
to force becomes necessary. But now 
we see that UNO offers little more 
than the first method of settling dis- 
putes—that of negotiation. It offers 
the fourth method only in a modified 
form. It provides no compulsory 
judicial process. 
Furthermore, UNO has no power 


Committee for Peace 


=" President Carl B. Rix has ap- 

pointed the following Committee 

for Peace and Law Through United 

Nations, to serve during the Asso- 

ciation year 1946-47: 

WILLIAM L. RANsoM, Chairman, 
33 Pine Street, New York 5, 
New York 

FREDERIC M. MILLER, Vice Chair- 
man, 1115 Bankers Trust Build- 
ing, Des Moines 9, Iowa 


to legislate. It can take effective 
action only when the great Powers 
are in agreement. It is a mere bal- 
ance of power. 

No responsible person advises the 
abandonment of UNO. It represents 
a united effort and a co-ordination of 
interests which is commendable. The 
world should make the most of it, 
and hang on to it until something 
better is established. But we should 
not be beguiled by it into thinking 
that we have anything other than a 
tenuous league based on “the sover- 
eign equality of all its members.” 
The problem is to make it the 
embodiment of justice before an em- 
bodiment of power has a chance to 
assert itself. As Isaiah Bowman has 
said: 

The difficulties in the international 

field are not about votes in the Secu- 

rity Council or the disposition of 

Trieste or any of the things you see 

so frequently in the headlines. It is 

rather a choice between two systems, 
one democratic, the other totalitarian, 
one depending on the secret ballot, 
the other on secret police. Let no 
sophistry, no errors of government in 
our free society blind you to this 

distinction. (Time, October 21, 1946, 

page 95). 

Spiritual Base for Life 
Is Law 


There is talk about communism and 


World Order 


capitalism, plutocracy and dictator- 
ship, imperialism and purges, bound- 
aries and spheres of influence, free- 
dom of expression, and “iron cur- 
tain”. But all these are only tangen- 
tial issues. They will lead us into con- 
fusion and conflict. But if we settle 
the central issue, a settlement of the 
tangential issues will follow. In last 
analysis the question is: How shall 
the world’s need for a world author- 
ity be met—by a government repre- 
senting the embodiment of power or 
by a government representing the 
embodiment of justice, by a govern- 
ment of force or a government of 
law? As Jacques Maritain has said: 
“A community of free men cannot 
live if its spiritual base is not solely 
law.” (Christianity and Democracy, 
Scribner’s, page 53).. No matter how 
confusing the issues, the people of 
the world have a deep intuitive 
judgment as to the basic issue, and 
they know that their freedom de- 
pends on a government which is 
the embodiment of justice. 

In conclusion, therefore, a fair 
presentation of the issue requires a 
firm affirmation that those men who 
have become acclimated to freedom, 
like the Melians of old, will fight to 
the death rather than give it up. 


and Law Through United Nations 


REGINALD HEBER SMITH, Secretary, 
60 State Street, Boston 9, Massa- 
chusetts 


Georce A. Fincu, 700 Jackson Place, 
Washington, D.C. 

TAPPAN Grecory, 105 South La Salle 
Street, Chicago 3, Illinois 


FRANK E. HOLMAN, Hoge Building, 
Seattle 4, Washington 
Wm. LocGaAn Martin, 600 North 18th 


Street, Birmingham 3, Alabama 


Ore L. Puiturps, Box 2210, Denver 
1, Colorado 

M. C. Stoss, 111 Sutter Street, San 
Francisco 4, California 

C. W. TiLtett, Law Building, Char- 
lotte 2, North Carolina 


PHitip J. Wickser, Buffalo Insur- 
ance Building, Buffalo 3, New 
York 
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International Law: 


Assembly Acts for Its Progressive Development 


® At its session on December 10, 
the General Assembly of The United 
Nations, meeting at Flushing Mead- 
ows, adopted a comprehensive Res- 
olution to implement and _ eftec- 
tuate its mandate under the Charter 
to “encourage the progressive devel- 
opment of international law and its 
codification”. 


This action was voted upon the 
recommendation of the Assembly’s 
Standing Committee No. 6 (Legal), 
of which the eminent Dr. Roberto 
Jimenez, of Panama, an honor guest 
of the Association in Atlantic City, 
is the Chairman. Committee No. 6 
includes many of the most distin- 
guished lawyers in the General As- 
sembly. 


Significant features of the Resolu- 
tion were its provision for the for- 
mulation of a definitive Plan before 
the General Assembly takes action; 
the creation for that purpose of a six- 
teen-member Committee from The 
United Nations (to be appointed by 
the General Assembly on the rec- 
ommendation of the doughty lawyer 
who is the President of the Assembly, 
Paul-Henri Spaak, of Belgium) ; the 
direction for the continued use of 
Secretary-General Tryge Lie’s staff 
under Dr. Ivan Kerno (Legal Sec- 
tion) and Dr. Yuen-li Liang for the 
purpose; the express recognition of 
the activities of unofficial national 
and international organizations in 
the study and development of inter- 
national law; the direction that the 
new Committee shall study, among 
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other things, the “methods of en- 
listing the assistance of such Na- 


tional or international bodies as 


might aid in the attainment of this 
objective”; and the direction that the 
Committee report to the General 
Assembly at its next regular session, 
to be held in New York in 
September. 

The Resolution adopted by the 
General Assembly upon the con- 
sidered draftsmanship of its Com- 
mittee No. 6 (Legal) was as follows: 


PROGRESSIVE DEVELOPMENT 
OF INTERNATIONAL LAW 
AND ITS CODIFICATION 


THE GENERAL ASSEMBLY 


RECOGNIZES the obligation laid 
upon it by Article 13, paragraph (a) 
of the Charter to initiate studies and 
make recommendations for the pur- 
pose of encouraging the progressive 
development of international law and 
its codification; 

REALIZES the need for a careful 
and thorough study of what has al- 
ready been accomplished in this field 
as well as of the projects and activities 
of official and unofficial bodies engaged 
in efforts to promote the progressive 
development and formulation of pub- 
lic and private international law, and 
the need for a report on the methods 
whereby the General Assembly may 
most effectively discharge its obliga- 
tions under the above-mentioned pro- 
vision: 

THEREFORE 

RESOLVES to establish a Commit- 
tee of sixteen Members of The United 
Nations to be appointed by the Gen- 
eral Assembly on the recommendation 
of the President, each of these Mem- 
bers to have one representative on the 
Committee: 


DIRECTS the Committee to study 


(a) the methods by which the Gen 
eral Assembly should encourage the 
progressive development of inter 
national law and its eventual codi 
fication 


(b) methods of securing the co-opera 
tion of the several ‘organs of The 
United Nations to this end 


(c) methods of enlisting the assist- 
ance of such national or interna- 
tional bodies as might aid in the 
attainment of this objective 


and to report to the General Assembly 
at its next regular session. 


REQUESTS the Secretary-General 
to provide such assistance as the Com- 
mittee may require for its work. 


The report by Committee No. 6 
(Legal) , under the chairmanship of 
Dr. Jimenez, of Panama, with Pro- 
fessor E. K. Bailey, of Australia, as 
Rapporteur, with E. R. Hopkins, 
of Canada, as Rapporteur of the Sub- 
Committee, and Charles Fahy of the 
State Department as the American 
member of the Committee, said in 
part, in support of the Resolution: 


1. The General Assembly at its forty- 
sixth plenary meeting on 31 October 
1946 referred to the Sixth Committee 
the question of the obligation to “ini- 
tiate studies and make recommenda- 
tions for the purpose of encouraging 
the progressive development of inter- 
national law and its codification” un- 
der Article 13, paragraph 1, (a) of the 
Charter. 


2. The Sixth Committee referred this 
matter to Sub-Committee | and after 
discussion adopted in substance a re- 
port prepared by the Rapporteur of the 
Sub-Committee, Mr, E. R. Hopkins 
(Canada). 
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The Sixth Committee regarded it 

s desirable that a Committee be es- 
iblished to study the methods which 
\ight suitably be adopted by the Gen- 
ral Assembly in implementation of 
the above-mentioned obligation and to 
submit a report thereon. 

!. It was agreed that a considered and 
omprehensive report on these meth- 
xls should be made available to the 
General Assembly before it formulates 
any definite plan for the progressive 
development of international law and 
its codification. 

5. It was further agreed that a study 
of existing projects and of the methods 
followed by official and unofficial bod- 
ies engaged in promoting the develop- 
ment and formulation of public and 
private international law was necessary 
to the work of the proposed Commit- 
tee. 
6. It was thought that, in view of the 
difficulties encountered in past efforts 
to promote the progressive develop- 
ment of international law and _ its 
codification, the proposed Committee 
would consider the possibility of rec- 


ommending a fresh approach to the 
problem. 

7. The Sixth Committee felt that, 
since the proposed Committee would 
be concerned with methods and pro- 
cedures basic to the development and 
formulation of international law, it 
should be composed exclusively of 
governmental representatives of Mem- 
bers of The United Nations. 


8. In the view of the Sixth Committee 
the proposed Committee should con- 
sist of sixteen Members. It was felt 
that this number was not so large as 
to impair the efficiency of the proposed 
Committee, nor so small as to prevent 
the principal legal systems of the world 
from being represented. 

9. After discussion of the method 
whereby the Members to be repre- 
sented in the Committee should be 
chosen, it was finally agreed that it 
would conserve the time of the Sixth 
Committee and of the General Assem- 
bly if the sixteen Members were ap- 
pointed by the General Assembly on 
the recommendation of the President. 
The Sixth Committee expresses the be- 


International Law 


lief that, in choosing the Members, 
every effort will be made to ensure 
that the Committee shall be genuinely 
representative of the main forms of 
civilization and of the principal legal 
systems of the world. 

10. It was agreed that it might be 
helpful to the proposed Committee to 
have the written comments of any 
Member of The United Nations which 
cared to submit them. 

11. It was also agreed that the Secre- 
tariat should provide assistance to the 
proposed Committee in its work. 


The Canadian and American Bar 
the general 
direction of their respective Com- 


Associations, under 
mittees and with the active assistance 
of their various Sections and Com- 
mittees concerned with subjects in 
this field, 
operation with the new Committee of 
The United Nations and with Dr. 


will continue their co- 


Kerno and his associates. 


Institute as to Federal Agencies and the New Act 


® The controversial issues as to the 
impacts of the Administrative Pro- 
cedure Act upon the rules and prac- 
tices of the Federal agencies, as well 
as upon the required “evidence” and 
the scope of judicial review, will be 
threshed out thoroughly in an Insti- 
tute on The Federal Administrative 
Procedure Act, to be conducted un- 
der the auspices of the School of Law 
of New York University from Janu- 
ary 29 through February 8. The 
article by David Findling, of the 
NLRB’s legal staff, and the editorial 
about it, in this issue, give a “pre- 
view” of some of the challenging 
questions. Two sessions of the In- 
stitute will be held each day, from 
4:30 to 6:30 and from 8 to 10 P. M. 
The Institute will present speakers 
who are well qualified to discuss the 
Act in both its broad legislative as- 


pects and its specific application to 
the procedures and practices in 
major administrative agencies. 
Dean Arthur T. Vanderbilt, who 
will preside, will open the Institute 
by tracing the history of the legisla- 
tive efforts to curb and control 
abuses in administrative agencies. 
Carl McFarland, who acted for the 
Association in the drafting of the 
Act, will discuss its provisions. 
Speakers from the administrative 
and legal staffs of the major agencies, 
or practitioners experienced in the 
field, will outline the regulatory 
functions of each agency and the 
effects of the Act upon its proce- 
dures: 
Bureau of Internal Revenue—Ralph 
H. Dwan, Office of the Chief Counsel 
Federal Trade Commission—Robert E. 
Freer, Commission 


Department of the Interior—Harry M. 
Edelstein, Assistant Solicitor 
National Labor Relations Board—Ge- 
rard D. Reilly, former Member of 
the Board 
Post Office Department—Frank J. De- 
laney, General Counsel 
Federal Communications Commission 
—Louis G. Caldwell, of the District 
of Columbia Bar 
Securities and Exchange Commission 
—Roger S. Foster, Solicitor 
Department of Agriculture—W. Car- 
roll Hunter, Solicitor 
Food and Drug Administration— (not 
yet announced) 
Department of Labor—William S. Ty- 
son, Solicitor 
Other topics are the principals 
of interpretation of the Act, and ap- 
peals in defending agencies. ‘he 
latter will be discussed by a repre- 
sentative of the Solicitor General's 
office. 
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Lawyers Today: 


The Legal Profession in a World of Paradox 


by Robert H. Jackson + Associate Justice of the United States Supreme Court 


® Two conclusions of great significance stand out like a flame in the night, in the 
address of Mr. Justice Robert H. Jackson before a great audience on the Monday 
evening during the Annual Meeting. No doubt he intended the first of these; as to the 
second, the demonstration may or may not have been designed. The first is his objective 
account of the loyalty, the patriotism, the heroism, and the sufferings of most of the 
lawyers and judges, in the invaded countries of Europe and even at the hands of 
their own Governments. Thousands of lawyers and judges were tortured and killed 
for their fidelity to law and justice. The second inference, equally unmistakable, is 
as to the plight and fate of independent lawyers and courageous judges when their 
own Governments became ‘big’, bureaucratic, dictatorial, subservient to minority 
“pressure groups”, and when such Governments found, that law and lawyers were 
standing in the way of arbitrary power and official discretion. These portrayals 
should convey a stern warning to all Americans. Mr. Justice Jackson's analysis of 
the differences between the jurisprudence and legal procedures of the Soviet Union 
and those of the Anglo-Saxons is striking and authoritative; he does not suggest that 
Americans should accept or adapt the Russian concepts of pre-trial determinations 
of guilt or the status of Courts as organs of “Government vengeance”. His report 
that an independent legal profession virtually does not exist today in many countries 
of Europe gives an insight into the conditions which are road-blocks to progress 
toward peace and law. 


® We are aware that lawyers exert an 
influence on the social and govern- 
mental policy of the United States 
that is disproportionate to their 
numbers. The same is true in vary- 
ing degrees of the legal profession in 
other countries. Its function and in- 
terest everywhere are concerned with 
movements and policies that affect 
the fundamental legal structure on 
which the individual relies for- se- 
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curity and free personality. 

A war, founded in the Nazi revolu- 
tion, designed to alter society for a 
thousand years, has deeply cut under 
the social order and has shaken the 
legal and political institutions of 
Europe. The Nazi war was finally 
put down, after several years of ap- 
parent success, only by a partnership 
with another ambitious revolution- 
ary movement—the Communist gov- 


ernment of Soviet Russia. Thought- 
ful men of the law in all war-torn 
countries are struggling to solve the 
social and political issues which are 
the aftermath of this titanic military 
struggle. 


Problems Like Those of Europe May 
Confront American Lawyers 

Some of these countries already 
have been face to face with problems 
which may eventually emerge in the 
United States, but which now we see 
only as “through a glass darkly.” It 
will give the American Bar a bette 
perspective on our own future prob- 
lems if we expand our intellectual 
horizons tonight to consider the 
struggles, failures and successes of 
our distant professional brethren. 
Everywhere the Bar has sustained 
many casualties among its members 
and their families, and has suffered 
demoralization among its practition- 
ers and prospective members by ab- 
sence in service. But we may most 
profitably direct our attention to 
matters which transcend personal 
misfortune and influence the de- 
velopment of the law itself. 

The nearest parallel to our own 
situation is found, of course, among 
our closest intellectual kinsmen—the 
Bench and Bar of England. The 
Barristers, that branch of the profes- 
sion which confines its activities to 
advocacy, have suffered serious cor- 
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porate injury. Of the four Inns of 
Court which from time out of mind 
have been their university and home, 
only Lincoln's Inn has escaped 
serious destruction. Gray’s Inn was 
pretty much destroyed. The Middle 
femple and Inner Temple were 
damaged grievously. The Crusaders 
who sleep in the Temple Church 
look up at a weakened and shaky 
structure. But perhaps the scars on 
the shrines and temples of the Bar 
are symbolic, for no intellectual force 
more consistently and uncompro- 
misingly resisted the lawlessness and 
absolutism of Hitler than the spirit 
of the common law which radiated 


from these ancient landmarks. 


The English Lawyers’ Heritage 


But whatever they have suffered in 
tangible vital con- 
sideration is that the English lawyers’ 
monumental heritage of intellectual 


and professional independence and 


property, the 


fidelity to the rule of law stands un- 
impaired. The English population, 
unlike those of the Continent, has 
not been torn by the dissentions and 
suppressions which come of betrayal, 
invasion and occupation. Her Courts 
are not under the stress of dealing 
with thousands of collaborators with 
the enemy; her few traitors calmly 
and quickly have been given due 
process of law. There is, of course, 


sharp difference of opinion among 


the British as to the future economic 
and political policy of the Govern- 
ment,” but nothing like the bitter 
and irreconcilable hostility between 
classes which disturbs so much of 
Europe. 

Even more significant is the fact 
that whatever differences exist about 
economic or social policy in England, 
there appears to be no difference at 
all as to the kind of legal system 
under which all England wants to 


live. The traditional freedoms of 


Lawyers Today 


speech, press, assembly and religion, 
political freedom to oppose the gov- 
ernment, and freedom to make one’s 
way in the world, are staunchly de- 
fended on every hand. 

Fear was sometimes expressed that 
the pressures of meeting total war 
would make inroads on British liber- 
ty as they often have on the liberties 
of other peoples. It is true that some 
of the regulations for defense of the 
realm rather 
breath-taking discretion on adminis- 


seemed to confer a 
trative officials to arrest and detain. 
But an important contrast between 
British methods of government and 
our own makes this legislation less 
significant and less dangerous there 
than it would be if embodied in our 
own law. 


Contrasts with the United States 

In the United States, once Congress 
delegates authority to an adminis- 
trative agency, the Congress loses 
effective control of the use to which 
that authority will be put, because 
it places the power in the hands of 
an independent and sometimes an- 
tagonistic Executive department of 
government. Hence, Congress legis- 
lates with wearisome and confusing 
details, designed to foreclose abuse, 
on the theory that every administra- 
tor will push his authority to the 
uttermost limits and as far beyond 
as the Courts will permit—an expec- 
tation seldom disappointed. 

In England, however, the admin- 
istrator is never out of reach of Par- 
liament, which has a continuing 
supervision and can make sure that 
he uses his power with sense and 
moderation. A head of any depart- 
ment may be called up in the Com- 
mons at any time, to answer for any 
abuse, excess or neglect. Hence Par- 
liament feels safe in conferring a 
broad but responsible discretion, 
while Congress is more cautious be- 
cause it can confer only a relatively 
irresponsible power—one over which 
it has no continuous supervision— 
which may be used in a very different 
spirit from that in which it was con- 
ferred and which often is insulated 
against effective judicial review. 

British liberty is less a matter of 
written dogma than is our own, 
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but it rests on a firm foundation of 
intellectual conviction as well as of 
sentiment, and it is practical and 
that 


little Island has stood out against 


dependable. In these things 


the waves of absolutism in govern- 
ment like a solid rock against the 


beatings of a storm-tossed sea. 


Across the Channel the Continental 
legal profession in all countries must 


reckon with intellectual effects as 


devastating as the material wreckage 


of war. There was the humiliation 


and demoralization of defeat and 


occupation, the tragedy of wide- 


spread treason and collaboration by 


powerful individuals and_ classes 


with the invader. But in every 
country lawyers were among leaders 


of the resistance: and for it 


killed, 


concentration camps. By their stead- 


many 


were tortured and sent to 
fastness under suffering, many law- 
yers have earned positions of leader- 
ship in the reconstruction of their 
nations. 

Lawyers there as here are found 
leading opposing parties; they advo- 
cate different political measures ac- 
cording to the lessons of their experi 
ence. In the practice of their pro 
fession and on the Bench they must 


difficult 


tangles and questions of civil and 


deal with most property 
criminal responsibility growing out 
of enemy occupation, collapse of 
government, displacement of popu 
lation, treason, collaboration, unde) 
ground resistance, inflation and 


blackmarket In all of 


the countries of Western Europe the 


Operations. 


Courts, the Ministers of Justice, and 
the Bar, are struggling successfully, 
but against heavy handicaps, to re- 
store ordered life, administer justice 


and reestablish the rule of law. 


Background of Legal Processes 
in Western Europe 


The legal 


Western 
Europe are conducted against a back- 


processes in 


ground of several years of an experi- 
ence which stirs the deepest passions 
and arouses almost undeniable in- 
stincts for revenge. Courts, the Bar, 
legislative bodies and administrative 
personnel now are composed largely 
of men who always risked and often 
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suffered tortures by resistance activi- 
ties. At a dinner of the Paris Bar, 
approximately half of the members 
present had served terms in German 
concentration camps, and many bore 
marks of physical torture. Lawyers 
were spied upon, their secretaries 
and families were threatened or tor- 
their 
activities, and sometimes they were 


tured to disclose resistance 
betrayed by false friends. Some went 
into hiding, and small communities 
sheltered them in an anonymous 
existence. 

The way lawyers lived under the 
occupation is well illustrated by an 
experience of the present Belgian 
Minister of Justice. He already had 
been in German prisons more than 
once when one day two of the 
dreaded German Gestapo men stood 
at his door as his demure wife an- 
swered the call. “Where is your hus- 
band? We want your husband,” they 
demanded. She answered wrathfully, 
“You ask me where my husband is— 
you should tell me where he is. You 
took him last week. You promised 
to let him come back. You have him 

where is he?’ Impressed by the 
sincerity of her rage, they concluded 
someone must already have taken 
him, and they went away. Of course, 
he was in the house all the time, 
and when they left he escaped to 
another hideout. Such wit and brav- 
ery were commonplace conditions 
of survival among the intellectual 
classes of Europe who were hated and 
hunted by the conqueror lest they 


become leaders of opposition. 


Would We Have Done Better? 


During the occupation the Germans 
utilized the inhabitants in most of 
the countries to police themselves, 
to try ordinary offenders, and to 
administer their own laws except in 
matters affecting German security, 
supremacy and control. Large num- 
bers of people thus became depend- 
ent for their positions and livelihood 
upon the German occupation au- 
thority. Some sought favor by de- 
nouncing the patriotic activities of 
their fellow-countrymen, but many 
rendered only perfunctory service to 
obtain rations and to avoid being 


punished. The real motives back of 
apparent acts of collaboration are 
generally difficult to appraise. The 
number of arrests for treasonable 
collaboration is nothing like the 
number acts would afford 
probable grounds for the accusation, 


whose 


Considering the provocations and 
confusions, it is my impression that 
the people of Western Europe have 
acted with considerable moderation, 
and the Courts have shown com- 
mendable poise and fairness. I am 
not confident that we would have 
done better. 


French Trials of Collaborationists 

I am not unaware of criticism current 
in this country of some French 
trials. So far as I have observed, the 
French have convicted only persons 
who probably would have been con 
British or 
Court. It is the method more than 
the outcome that is criticized. In 
judging these we must remember 
that the French follow the Conti- 
nental criminal procedures, which are 


victed in a American 


strange to Americans but which are 
accepted by many peoples as fair 
and just. The French people are of 
volatile temperament, and extreme 
statements or gestures by a French 
lawyer may actually carry no greate! 
emotional content than does the 
habitual 
British. 

We must also remember that our 


understatement by the 


accounts of these trials are often 


distorted by emphasizing to the 
reader what had no importance at 
the trial. For example, Schacht one 
day gave important testimony at 
Nuremberg as to the German prep- 
arations for war. We were surprised 
to find that the feature of that day 
headlined in this country was the 
statement that Goering thumbed his 
nose at Schacht. The guards said it 
never occurred. But if it did, not a 
single prosecutor, defense counsel 
or judge saw it, and it could have 
had no influence on the trial. Yet 
that fiction or irrelevancy was con- 
veyed to the American reader as the 
important and sensational event of 
the day. OF course, similar distortion 
of French trials occurs in reporting. 
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French Courts in Travail 
rhe French people love justice and, 
like the American people, recognize 
\irness and oppression when they 
it. My impression of the French 
loes, and I met most of them in 
higher trial and appellate Courts, 
is that on average they are high- 
minded, devoted to their tasks and 
adequate to their jobs by the stand- 
ids that prevail in the United States. 
French Courts, like American Courts, 
ordinarily do justice, and both occa- 
sionally do grave injustice. I do not 
think that their proportion of shock- 
ing decisions exceeds ours. 
France is ina period of travail and 
onstruction. Her legal profession 
still cherishes the philosophy of the 
rhts of man which our forefathers 
found so inspiring when they framed 
the Declaration of Independence. 
Our French brethren in this trying 
hour are entitled to our confidence 
ind our understanding support, in 
their effort to reconstitute their insti- 
tutions in keeping with the French 
individualist spirit and free tradition. 


The Profession of Law 

in Other Lands 

lhe Low Countries long have been 
preeminent in their contributions to 
jurisprudence. Their legal profes 
sions are bringing to the readjust 
ment of their societies the leadership 
ind sound learning which comports 
with and with a 


their tradition, 


dedication to individual liberty 
deepened by a frightful experience 
with tyranny. 

The Scandinavian countries pre- 
sent interesting studies in contrast. 
While Sweden remained out of the 
war, it is something of a laboratory 
in which social experiments not un- 
related to our post-war problems are 
taking place. In economic affairs the 
Swedes have shown a pronounced 
tendency toward collectivism, and 
gradually and peaceably have social- 
ized many industries. But, like Eng- 
land, they also have a determination 
to maintain civil and political liber- 
Most 
started out to collectivise industry 
have ended by suppressing all per- 
sonal liberty. But Sweden, while it 


ties. countries which have 


toward 
Russia economically, seems to stand 
firmly with the West in matters of 
jurisprudence and political organi- 
zation. 


may seem to have moved 


Denmark had the misfortune to 
be the highway over which Hitler 
decided to the Danes, 
open resistance appeared futile and 
costly in life and property. But King 
Christian, the 
and the Danish people, kept alive 


travel. To 


Danish authorities, 


the spirit of independence. Lively 


underground resistance sent many 


Danes to the concentration camps 


or death. 


Norway's Experience 

as to Its Courts 

Norway’s experience is perhaps most 
interesting to us. It has a written 
modeled on 
the executive 
formally in a King. 
Supreme Court entrusted with func- 


constitution our own, 


although power is 


It also has a 


tions similar to ours. When the in- 
vasion crushed organized and effec- 
tive military resistance, King Haakon 
fled, followed by most of the Storting, 
or parliament. In the absence of 
both executive and legislative offi- 
cials, the Supreme Court was the 
sole remaining symbol of constitu- 
tional authority. This Court was 
composed of men whose loyalty to 
the 


never in doubt, and it had uncom- 


Norwegian Constitution was 

mon prestige among the people. 
The Court 

vader obedience to international law, 


demanded of the in- 


which explicitly requires that so fat 
as possible the laws of the occupied 
country be respected. The Court was 
besought to appoint a new Govern- 
ment but it refused to supersede 
the legitimate but absentee one. In- 
stead, with the King’s consent, the 
Court named an _ administrative 
council solely to carry on adminis- 
tration in the absence of the regular 
authorities. It refused to recognize 
the legality of the Quisling govern- 
ment imposed on Norway by force 
of arms. It also insisted that admin- 
istrative orders, even of the new de 
facto regime, were subject to judicial 
review, insofar as they affected the 
civil rights of the Norwegian popu- 
lation. 


Lawyers Today 


Rugged Resistance 

by Norwegian Courts 

When the Quisling government pro- 
posed to reorganize the Court by 
replacing some Justices and appoint- 
ing additional ones, the Court flatly 
and unanimously refused to recog- 
nize changes in its membership not 
made according to the Constitution. 
The Court was once arrested as a 
whole and several of its members 
were detained at other times. When 
force made it impossible to discharge 
their constitutional functions, at the 
risk of their lives the Justices unan- 
imously resigned their offices, to sig- 
nify to the Norwegian people that 
the Quisling regime was an illegiti- 
that 
justice no longer reigned in the land, 


mate one, to warn law and 
and to encourage resistance to the 
usurper and his invading supporters. 

The liberation of Norway and 
restoration of the constitutional gov- 
ernment brought the legal profession 
and the Courts to face many prob- 
lems created by the period of de 
facto government by Quisling and 
his followers. Such was the confidence 
of the people in the administration 
of justice that, with one exception, 
there has been no mob _ violence 
toward the big or little quislings. 
The Norwegians are a scrupulous 
people about law observance, and 
have left determination of guilt and 
punishment to the Courts. Quisling, 
tried by a conscientious judge, was 
defended by able counsel and was 
condemned on ample evidence. The 
trials of others have been proceeding 
calmly, and Bench and Bar face the 
phenomenon of mass treason with a 
high sense of professional responsi- 
bility and moderation. 


Law and Trials East of Germany 
To the east of Germany there have 
been many trials of alleged war 
criminals by “People’s Courts.” I 
have not visited those countries, ex- 
cept Austria and Czechoslovakia, and 
do not undertake to appraise the 
work of their legal profession nor 
the fairness of their trials. Austria 
is laboring under the difficulties 
(Continued on page 85) 
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Representations as to Law Books: 


Important Principles Agreed to by Publishers 


® Another instance of the many-sided 
services which the Association continual- 
ly renders in protecting and promoting 
the interests of members of the profes- 
sion, is afforded by the notable accord 
last month between many representative 
publishers of books, loose-leaf services, 
etc., relating to law, legal forms, and 
legal subjects, and the Association's Com- 
mittee on Unauthorized Practice of Law, 
in relation to the contents of advertising 
and other representations. The statement 
will implement and make effective the 
Declaration of Principles adopted jointly 
in Savannah, Georgia, in 1941. Lawyers 
will find the new declaration to be of 
substantial practical benefit to them. The 
hearty cooperation of the law publishers 
is a marked step forward, in behalf of 


mutual interests 


® For the guidance of the publish- 
ers of books, loose-leaf services, etc., 
relating to law, legal forms, and le- 
gal subjects, a Committee represent- 
ing such publishers and their asso- 
ciations and a Committee represent- 
ing the American Bar Association 
conferred at length in Atlantic City 
during the Annual Meeting. The As 
sociation’s Committee developed a 
Statement as to advertising and other 
representations concerning such pub- 
lications, of which lawyers are pur- 
chasers. During December, this State- 
ment was accepted by many repre- 
sentative publishers. A principal ob- 
jective of the Association was to les- 
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the sale of such 
books and services, and their use by 


sen and forestall 


non-lawyers, on the basis of express 
or implied representations that they 
obviated the need for obtaining 
definitive advice from lawyers in par- 
ticular cases arising. 

The publication of books, loose- 
leaf services and other publications 
containing information relating to 
law and legal subjects, and thereby 
keeping both the Bar and the public 
currently advised of new laws and 
rulings and interpretations thereof, 
was of course recognized by the 
Committee as being of distinct value. 

“Based on communications re- 
ceived from lawyers and Bar Associa- 
tions throughout the United States, 
and on many conferences and dis- 
cussions of the general subject, and 
to promote the fullest cooperation 
and understanding between publish- 
ers of legal books, legal forms and 
legal services, and the Bar,” the As- 
sociation’s Committee expressed the 
following opinion, which the signing 


“ee 


publishers accepted “‘in principle”: 


Aa 


BOOKS ON LAW AND 
LEGAL FORMS 


Legal books and books of legal forms 
are published primarily for the use 
of the legal profession. However, 
there are legitimate business uses to 
which such books can be put by the 
layman, and it is for these uses only 
that they should be advertised to the 
layman. 


Advertising to the layman should 
never hold out that such books can 
enable him to offer legal advice to 
others, practice law, or dispense with 
the services of a lawyer in connec- 
tion with legal problems. 

The purposes for which laymen 
legitimately may use such books vary 
with the type of book and with the 
business or profession in which the 
reader is engaged. 

Some examples of typical situa 
tions are described below: 

EXAMPLE 1: Books on business law 
used by business men. A general fa- 
miliarity with the principles of busi- 
ness law is helpful to the business 
man, in that it enables him to: 
1. Recognize when he has a legal 
problem that he should refer to 
There 
instances where 
business men met with unexpect- 
ed difficulties in the conduct of 
their business because they had 
not seen the legal pitfalls in the 
path of a particular course of ac- 
tion before that course of action 
was initiated. A working knowl- 
edge of business law, gained from 
books on the subject, can help 
the business man to avoid getting 
himself into a situation of this 
kind. 


his attorney. have been 


innumerable 


A knowledge of business law also 
enables the business man to dis- 
cuss his legal problems with his 
attorney more intelligently, and 
determine a course of action. The 
lawyer can only advise; it is the 
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isiness man who must make the 
ilecision. The better able he is to 
nderstand the advice given to 
iim by his lawyer, the sounder 
\is decision is likely to be. 

re are good reasons for the busi- 
; man to buy and read books on 
iness law, but he should not be 
ised to become a “home-made” 
yer and dispense with the serv- 
of his attorney. 


x\MPLE 2: Books of real estate 
ns used by real estate men. It 
ild be both highly improper and 
many cases disastrous from a busi- 
ness standpoint for a real estate man 
simply to use verbatim a form or 
a book. It 
that forms used in real estate trans- 
actions be prepared by attorneys. 
In the opinion of this Committee, 


forms from is essential 


when a real estate man uses a form 
book to draw legal contracts and 
documents for the use of others, he is 
engaged in unauthorized practice of 


] 


aw. 
B 


RECOMMENDATIONS AS TO SALES 
REPRESENTATIONS RELATING TO 
LEGAL PUBLICATIONS AND 
LAW SERVICES 


On no account should the following 


types of sales arguments be put 
forward: 

|. There should be no representa 
tion, direct or implied, that as a 
result of using the publication, 
any person should dispense with 
the services of his attorney or that 
the services of an attorney should 
not be sought. 

No advertising in 
with legal publications 


connection 
should 
state, directly or by implication, 
that a person not a lawyer is 
qualified to or should give legal 
advice to a member of the public. 
No publisher should assert any 
ability or readiness to answer re 
quests for legal advice. 
Statements in a letter which tell 
a layman he can safely use legal 
forms without consulting a law- 
yer as to his special needs and 
problems should not be made. 
The following are typical examples 
of objectionable statements con- 
tained in advertising of legal books 


laymen: 
A circular soliciting the purchase 
of a book on will forms, submit- 
ted for the use of accountants, 
stated: “This new book of will 
clauses will pay its way because 
it will be used... . The suggestive 
value of the wills and clauses in 
the book will intrigue any client 
who is ‘will conscious’ or who has 
a definite problem in mind. He 
will want to see how the same 
problem has been handled for 
other people. Although your es- 
tablished procedure is to refer 
will-drafting to the legal profes- 
sion, nevertheless such prelimi- 
nary aid as you (accountant) can 
render naturally helps to confirm 
your place in the over-all picture. 
In the above there is a strong impli 
that the 
buy this book of will clauses and use 


cation accountant should 
it for advising his clients on matters 
that come properly within the prov- 


ince of the attorney. 


2. A circular advertising a book of 
general legal forms stated: “No 
lawyer can tell you with assum 
ance how the court is going to 
construe any form he may pre 
pare for you—but in this book 
you have that assurance as the 

form has already been before 

the courts. And more than that- 
this book was prepared on the 
theory that its greatest field of 
usefulness would be among men 
the 


tion of business forms. It is, there- 


inexperienced in prepara 
fore, simple, and contains ample 
instructions on how to use these 
forms, with suggestions on their 
preparation, warnings as to the 
effect of various clauses, person- 
ally prepared by an author of rec- 
ognized talent and drafting ex- 
perience second to none in this 
particular field. 


The above encourages the business 
man to use forms from a form book 
verbatim without consulting his law- 
yer. This is very misleading, and 
might have serious consequences for 
the business man if he were to pre- 
pare his own forms without consult- 
ing an attorney. 


Law Books 


3. Another advertisement with re- 
spect to a form book stated: “Af- 
ter making a careful and rigid 
examination of the forms in this 
book, if you are convinced that 
they will be worth more to you to 
have available instantly when a 
new agreement, contract or othe 
legal form is to be drawn, just 
send us your check for $10, plus 
a few cents for postage and pack- 
ing. Otherwise, just return the 
book”. 

In this example there is again a 

strong implication that the pur- 

chaser of the book is to use it in pre- 
paring his own forms without the 
advice of an attorney. 


Cc 


RECOMMENDED CAUTIONARY 
STATEMENTS RELATING TO LEGAL 
BOOKS OR BOOKS OF LEGAL 
FORMS 


For the protection of the public, 
legal books or books of legal forms 
should state affirmatively before the 
text of the books begins that the book 
is not intended to be used by a lay- 
man in replacement of the services of 
a lawyer. An appropriate form for 
this statement follows: 
NOTE 
The forms contained in this book 
have been carefully selected in 
order to cover the situations and 
problems of the subject matters 
as completely as possible. They 
will be useful to lawyers for ad- 
aptation to specific situations in 
connection with which they are 
to be used. Laymen will find 
them informative on the contin- 
which 
should be considered, but should 


gencies and_ problems 
consult their own legal counsel 
before entering into any con- 
arrangement 
based on these forms. 


tract or business 


The publishers will render a service 
to the public and to the Bar if they 
will not only avoid by direct state- 
ment or by implication the misuse 
of legal books by laymen, but if they 
would also include in advertising 
clear-cut statements as to what the 
book advertised will not do for the 
reader. Examples of such recom- 
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10 


10 


Law Books 


nded warnings are the following: 
“This book 


you into an attorney, or eliminate 


will not transform 
the necessity for expert legal ad- 
vice on real estate problems.” 

“This book will not enable you 
to make legal decisions without 
consulting your attorney, but it 
will give you an understanding 
of the legal angle in many of youn 


business problems.” 


CONCLUSION 

These declarations and examples are 
not all-inclusive, but are submitted 
to promote better understanding be- 
tween publishers and lawyers, and to 
protect the public. 

Signatories for the 

Association 

ihe signatories, for the Association, 
formulated in At- 
City on October 


ol the statement 
lantic 29 and rati- 
fied by the signing publishers in 
the Committee 
on Unauthorized Practice, David F. 
Maxwell, of Philadelphia, Chairman; 
and Oscar J. 


December were, for 


Brown, of Syracuse, 


New York; Edwin M. Otterbourg, 
ot New York City; John D. Randall, 
of Cedar Rapids, lowa; and Fred B. 
H. Spellman, of Alva, Oklahoma; 
and for the Association’s Committee 
Cuthbert S. 
Baldwin, of New Orleans. 


on Public Relations, 


Publishers Who Accept the 
Statement and Will Cooperate 
The following representative pub 
lishers of books on law, legal forms, 
loose-leaf services and other publi- 
cations containing information. re- 
lating to law and legal subjects have 
informed the Association’s Commit- 
tee of their acceptance of the above 
Statement in principle, and thei 
desire to cooperate with the Bar to 
carry the same into effect: 
\lexander Publishing Company, 
New York, New York. 
Baker, Voorhis & Co., New York, 
New York. 
Bancroft-Whitney Co., San Fran 
cisco, California. 
Bobbs-Merrill Company, Indian- 
apolis, Indiana. 
Bureau of National Affairs, Wash 
ington, D. C. 
Callaghan & Co., Chicago, Illinois 
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Clark Boardman Company, Ltd., 
New York, New York 

Commerce Clearing House, Chi- 
cago, Illinois 

The Harrison Company, Atlanta, 
Georgia 

Lawyers Co-operative Publishing 
Company, Rochester, New York 

Little Brown & Company, Boston, 
Massachusetts 

Matthew Bender & Company, 
\lbany, New York 

Ihe Michie 
lottesville, Virginia 

Prentice-Hall, 
New York 

Research Institute of 
New York, New York 

The W. H. Anderson Company, 


Company, Char- 


New York, 


Inc., 


America, 


Cincinnati, Ohio 
Law Book 


Washington, D. C. 


Washington Co., 

lhe representatives of many of the 
cooperating publishers were of the 
opinion that their own business and 
practices did not come within the 
purview of the agreement, and that 
they had conformed to the 1941 Dec- 
laration of Principles. As evidence 
of their policy, they joined in the 
The West Pub- 
lishing Company has indicated its 
hearty accord with the objectives 
sought. 

L. S. Mercer, 
for the West Publishing Company, 


above statement. 


Editorial Counsel 
who was present during the Atlantic 
City 
Company's position as follows: 

“It has been the aim and policy 
of West Publishing Company, since 
its beginning, to direct its efforts 
and its services solely for the benefit 
of the legal profession. This has 
been true in war as in peace, as 


conferences, has stated that 


evidenced by the fact that we sent 
our publications without charge to 
every part of the world to lawyers in 
the Armed Forces, as one of our war 
contributions towards bridging the 
gap between military service and re- 
turn to professional practice. 

“We are not engaged in the pub- 
lication of law books or services for 
laymen, or advertising them as such. 
However, it has always been the 
policy of this Company not to enter 
into joint arrangements or to sign 


joint statements of policy, since we 
desire at all times to retain absolute 
freedom of individual action. This 
fact is well-known to the bench and 
Bar’’. 
The 1941 Declaration 
of Principles 
\t Savannah, Georgia, on May 24, 
1941, a Committee of Publishers and 
\ssociations on Bar Cooperation, and 
the American Bar Association’s Com 
mittee on Unauthorized Practice of 
Law, formulated and jointly adopted 
the following Declaration of Prin- 
ciples, which laid the foundations for 
the further action taken in Decem- 
ber of 1946: 

PREAMBLE 


The practice of law has, by th 
Courts and respective Legislatures, 
been and restricted to 
Bar. No corpora- 
tion, trade association or publisher 


delegated 
members of the 


may lawfully perform services which 
constitute the practice of law or hold 
themselves out as authorized to en- 
gage in such practice. In order to 
clarify the sphere of activity in which 
such organizations may engage, to 
maintain the most cordial and 
friendly relations with the Bar and 
such organizations, and to avoid any 
misrepresentation to the public of 
the qualification and usefulness ot 
such organizations, the following 
Declaration of Principles has been 
adopted to facilitate compliance with 
both the letter and spirit of the pro 
hibition against the practice of law 
by corporations, associations and 
other unauthorized persons. 
SECTION ONE 

The 
services and other publications con 
taining information relating to law 
and legal subjects is recognized as a 
legitimate undertaking and as a con 
tribution to the interests of both the 
members of the Bar and the general 
public. 


issuance of books, loose-leat 


SECTION Two 
Books, loose-leaf services and othe 
and 
other legal subjects, or membership 
in any association, should not be 
sold with the understanding that the 
(Continued on page 89) 


publications devoted to law 
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International Law: 


A Statement of the British View of Its Role 


by The Right Honorable Sir Hartley Shawcross, M. P. 


® During some considerable time 
now, I have been working in close 
association with American lawyers 
both in connection with the war 
trials and, in a closely related matter, 
the building up of the United Na- 
tions Organization. And what has 
struck me most (apart from the tech- 


nical efficiency of your lawyers) in 
the contacts which I had with your 
profession—as, indeed, it struck me 
earlier in contacts I had with your 
soldiers, is how closely, in regard to 
fundamental matters, our beliefs and 
our way of life coincide. Of course, 
we differ on many things, some of 


them important, some of them super- 
ficial. But when it comes to the vital 
things, the basic things, how often it 
is that our minds work in the same 
way and lead us to similar con- 
clusions. 

It is not, indeed, that I am sug- 
gesting that the American and the 





® Reflecting the changes in the world’s institutions and op- 
portunities for members of the profession of law is the fact 
that, for the first time in American history, the name and 
personality of a British lawyer engaged day-by-day in the 
performance of his professional and public duties in this 
country became during October, November, and December 
well and most favorably known to the people of the United 
States. In the Legal, Political (Policy) and other Committees 
of The United Nations, and in the floor debates in the General 
Assembly, the engaging figure and alert mind of Sir Hartley 
Shawcross, the gifted forty-four-year-old Attorney General of 
England and Wales, were outstanding. In many debates with 
the foremost representatives of the Soviet Union and other 
countries, and in expounding the policies and objectives of 
his own Government, the titular leader of the British Bar com- 
manded colorful distinction because of his skill in phrasing, 
his readiness in draftmanship, his engaging frankness, and his 
experience in parliamentary maneuvers, enabled him to 
influence profoundly the course of events and at times to 
appear to be ascendant in the discussions. 

When Sir Hartley first came to America as the head of his 
country's delegation to The United Nations, he went to Atlantic 
City to attend and address the meeting of our Association. 
His crystal-clear exposition of the British view as to the 


future role of international law in accomplishing peace and 





security for the world dealt with many fundamentals. Careful 
reading of it now will reveal the pattern of the philosophy 
which was the basis for the British stand on many questions 
which arose during the momentous last months of 1946. Our 
members will be interested to check and compare it with the 
statements made of the American policy and objectives. 

The dramatic ending of his historic performance as a lawyer 
on the world-stage set on American soil came on December 14, 
expected to be the last day of this session of the General 
Assembly. Sir Ernest Bevin, Viascheslav M. Molotov, and other 
great personalities in the Assembly, had left to board the 
Queen Elizabeth, the last sailing which would bring them home 
for Christmas. Sir Hartley was still engaged in debate in 
the Assembly; he had cancelled his reservation and planned 
to stay. Suddenly the last controversial item was cleared. 
He stuffed a mound of papers into his brief-case, and fairly ran 
outside to a waiting motor-car. The good ship was held an 
hour for him; but he was aboard when it sailed, carrying him 
home to his wife and infant daughter and to a British Christmas. 
He took with him the earned respect and admiration of ‘a host 
of American lawyers, and the deep affection of many who 
came to know him and to work with him. The Journal is hon- 
ored to publish the fullest statement which he made in America 
as to great issues on which depend the future of peace, law, 
justice, and lioerty. 
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The Right Honorable Sir Hartley Shawcross, M. P. 


British possess any monopoly in the 
right philosophy of life, or that we 
are entitled or ought to seek to im- 
pose our philosophy on others. ‘That 
is far from my intention. Indeed, I 
think that when you scratch away 
the so-called ideologies which states 
pursue, when you probe beneath the 
methods and the means which gov- 
ernments adopt in order to ascertain 
the motive and the purpose behind 
it all, you find that the ordinary 
common peoples of all countries 
cherish the same hopes and desires, 
have the same fears, feel the same 
things. How often in the past have 
the peoples of different countries 
been led into war because of the 
very fact that they wanted to live in 
peace, to bring up their children 
in independence and security, to be 
free. 

But perhaps you in the United 
States and we in Britain have gone 
further along the road towards the 
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attainment of these things; perhaps 
we have realized more clearly that 
they are things which can only be 
attained for ourselves if we respect 
them in other peoples—and which 
made secure for all 
peoples if we substitute the rule of 
law for the use of force in protect- 


can only be 


ing them. 


Law in World Affairs 


And, on that text, I wondered if 
you would feel that it might not be 
inappropriate if I spoke for a little 
about the place of law in interna- 
tional affairs. For American and 
British lawyers—and, let it be well 
remembered, Russian and French 
lawyers also, working in close asso- 
ciation with them—have been en- 


gaged together at Nuremberg in a 
work which I hope will prove one 
of the most important milestones in 
the development of law and order 
in the international field. That was 





the purpose of the trial. Those 
morbid photographs which—Il was 
sorry to see—appeared in the news- 
papers the other day emphasize a 
very secondary object of the trial. 

I certainly should have had little 
interest in the proceedings, had their 
object been simply to punish a score 
or so of guilty men. The fact that 
one — particular 


individual com. 


mitted others, who 


were, on any view, Common murder- 


suicide, that 


ers, were hanged, that some were 
fortunate enough to be acquitted, is 
a matter of only transient signifi- 
cance. What is of enduring import- 
ance is that the Nuremberg trial, to 
which twenty-three Nations directly 
adhered, has established 
doubt three principles: 


beyond 


(1) ‘That to initiate a war of 
aggression is an_ inter- 
national crime; 

(11) ‘That the individuals who 
lead their countries into 
such a war are personally 
responsible; 

That individuals therefore 
have international duties 
which transcend the Na- 
tional duty of obedience 

particular 

to obey 


(I) 


imposed by 
states where 
would constitute a crime 
against the Nations. 
What now, with these principles 
laid down, must be the future course 
of international relations? We must 
build upon these principles the rule 
of law and order in international 
affairs, just as we have it in munici- 
pal ones. 


There Is International Law 


Now I know that there are some- 
the legal purists and the analytical 
school of jurists—who assert that 
there is no such thing as interna- 
tional law. I believe that view is 
wholly misconceived, but I profess 
to be no jurist and I am not going 
to take up time by arguing about 
legal definitions. The important 
thing is that, whether lawyers 
quibble about it or not, no state has 
ever denied the existence of inter- 
national law. They have broken its 
rules, certainly; but in so doing they 
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olten been at pains to assert 
the law was on their side. 

Qn the other hand, there are a 
great many people who, very under- 
sindably, are treating international 
the United Nations Or- 
ization with cynicism or uncon- 
They say that however at- 

international organization 


and 


cert. 
tractive 
nay be as an idealist’s dream, it can- 
not work in practice. They say that 
whatever the academic legal status 
of international law, the war dem- 
onstrated at least that it had failed 
as a method of ensuring order be- 
tween the Nations. 


International Law Has Not Failed 


But that is a shallow view. It was 
not international law that failed— 
any more than a law against murder 
fails because occasionally a murderer 
It does some- 
times happen that laws are not fully 


defies it with success. 


enforced by the police or supported 
But no one on that 
account denies the existence of law. 


by the Courts. 


Nor can any serious student of in- 
ternational relationships doubt that 
No doubt 
it does not yet even purport to cover 


international law exists. 


the whole field; but its failure has 
been that those who, if they had 


chosen, could have developed and 
who could have used it for what must 


be its supreme purpose for the future 
‘namely, exactly as in municipal 
law, that of marking its powers with- 
out trespassing upon the rights of 
ther states so that all states, free 
and independent, may live together 
in the community— 


same world 


failed so to employ it. 


Reasons Underlying 
the ‘‘Veto'’ Power 


That failure was a_ two-fold 
and it had very 


historical foundations: 


one, 
understandable 
Ihe same 
foundations as have led to the in- 
clusion of the so-called “veto” pro- 
visions in the Charter of the United 
Nations Organization. If we ap- 
preciate that, we shall understand 
better the present controversy in re- 
gard to the veto. In the first place, 
the various states of the world would 
not in general consent to allow in- 


ternational law to be applied at all 
to really fundamental matters af- 
fecting themselves. They felt that 
they could not afford to. ‘They were 
content to allow small matters to be 
dealt with, but they 
themselves freedom of action in re- 
gard to large ones. 

And so, before the 1914-1918 war, 
it was the usual thing to find in in- 
ternational treaties an 
clause which, quite openly, excepted 
the ‘‘vital interests” of either party 
from being remitted to arbitration. 


reserved to 


exclusion 


And the state concerned decided for 
itself which of its interests it chose 
to regard as vital. The same idea 
was to some extent continued in the 
“cptional clause” which provided 
that certain matters were not refer- 
able to the Permanent Court of In- 
ternational Justice unless the parties 
agreed. It is really the same attitude 
whith is responsible for the veto 
provision in the Charter of The 
United Nations. 


Conditions Precedent 
to Law and Peace 


States hitherto have not been 
pared to allow the rule of law to 
have the final say in the determi- 
nation of matters of high importance, 
and they would not allow it, not so 


much because of any notion of na- 


pre 


tional prestige or sovereignty, but 
because they were afraid that some 
interest of theirs which, in the ex- 
isting state of world society, they 
deemed it vital to preserve, might 
suffer. And that they could not af- 
risk, 
terests and needs of every state could 


ford to If the legitimate in- 
be secured or protected by peaceful 
means—as, for instance, by a World 
Parliament—as they can in the case 
of individuals, there would be no 
more need for states to protect them- 
selves against the operation of world 
laws than there is for individuals to 
exclude themselves from the scope of 
municipal laws. 

A law against theft is acceptable to 
us because our general legal and 
economic system enables us to ob- 
tain without theft those things which 
we need. But the truth is, of course, 
that that has not hitherto been the 


International Law quae 


position in world affairs. Popula- 
tions have increased; there has been 
no way of finding outlets for them; 
and so territory has been grabbed in 
expansionist wars. Natural resources 
have been inadequate; there has 
been no peaceful way of obtaining 
others; and so raw materials have 
been stolen in aggressive wars. 

There are, and there always will 
be, differences between Nations, con- 
flicts of interest, competing claims, 
just as in the case of individuals. Can 
they in future be settled by the same 
kind of process as is applied to in- 
dividuals? Can they be submitted to 
the arbitrament of the law? That 
depends not merely on the law, but 
on the establishment of an ordered 
and secure Community of Nations. 
For law follows order: It does not 
precede it. 


National Defense or 
Collective Security? 


In a world society where states are 
organized for war, where the game 
of power politics is being played, 
where the ultimate argument by 
which states promote their claims 
and secure their needs is the threat 
ol war, where no state enjoys securi- 
ty against that threat, each state has 
to be constantly concerned with its 
own strength and its own defense. 
It cannot afford to risk anything 
being given away or taken away by 
the operation of international law, 
the would be to 
diminish its power of defense, and 
its security depends on itself alone. 

But once we establish a system of 


because result 


collective security; once we really do 
have a system which makes war, if 
not impossible, at least very danger- 
ous; once we have machinery which 
can secure to an equitable way the 
legitimate needs of particular states 

it may be for access to raw materials 
here, it may be for access to territory 
for an expanding population there 
—a great many state interests will no 
longer be vital in the old sense. In 
the result, states will be able with 
less risk to themselves to press their 
economic or territorial needs before 
an international organization, and 
to submit to the arbitrament of in- 
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ternational law. We have got to 
reproduce in the international field 
the conditions which secure common 
consent to be governed by the rule 


That 


means we have got to recognize the 


of law in the national one. 


interdependence of all states, and to 
have means of satisfying the legiti 
mate needs of each without the need 
to steal or fight. ‘That is why in- 
dividuals consent to laws. It is the 


same for Nations. 


Failure to Enforce Peace 


That brings me to the second reason, 
which really follows from the first, 
why international law and _ inter- 
national organization failed in then 
ultimate purpose of securing world 
peace. The law failed because the 
states of the world made no effort to 
enforce it. ‘The Nations, in the Pact 
of Paris, outlawed and forbade war. 
That is exactly what M. Molotov 
seems to have proposed in regard to 
the atom bomb. It is manifestly not 
enough. Having outlawed war, the 
Nations failed to provide for the 
enforcement of what they had done. 
\s a piece of machinery, the League 
But the 
member states failed to use it. They 


of Nations was admirable. 


thought it was enough to have paper 
laws; the policemen of the world al- 
lowed themselves to be bullied and 
blackmailed into inactivity by the 
lawbreakers. 

Phat must not happen again. You 
can have laws and international con 
ventions which are scraps of paper 
you cannot have effective laws un- 
less you are prepared to control and 
enforce thei History 
will, I 
1933, 1936, possibly 1937, conceivably 
1938, 


operation. 
think, make clear that in 
strong action through the 
League would have prevented war. 
It was not the law or the League 
which failed, it was the policemen. 


‘‘Veto"’ Not Fatal to 
The United Nations 


And so what? Now we have set up 
another international organization. 
Need we be cynical about that? I 
think not. It is certainly not all that 
it may eventually become; but this 
time, as vour President Truman has 
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said, all the resources of the U.S.A. 
are behind it. That is a vital change 
from the days of the League of Na- 
tions. I do not say it is ideal. No 
doubt as time goes on it will im- 
prove. Municipal organization was 
not built up from the family to the 
clan, from the clan to the tribe, and 
from the tribe to the state, in a day. 
So here, I do not believe that the 
strictly the 
nimity rule, on the Security Council 


veto, or more una- 
will be in any way fatal to UN’s 
development. 

No one can doubt that this rule 
has been greatly abused this year. 
Ihe Soviet representative has talked 
glibly about maintaining the prin- 
ciple of unanimity. It is a very desir- 
able thing to do—not to talk about 
it, but to do it. One looks forward 
to the time when the Soviet Govern- 
ment will make some real contribu- 
tion to the principle. At present 
they are like the soldier who com- 
plains that the rest of the Army are 
out of step with him. Their idea of 
unanimity is that everybody must 
always acquiesce in their view, not 
that they should occasionally com- 
promise and accept the view of the 
majority. The Soviet have gone so 
far as to use the voting rule in orde 
to burk enquiry into what were, in 
substance, the very matters of which 


they had themselves complained. 


But the veto is not the cause of the 
present differences between us and 
the Slav Powers; rather, its excessive 
exercise in the result of those differ 
ences: It is a symptom, not the 
disease. The disease is that the Soviet 
Government, being the one country 

and the only one—which has se- 
cured great areas of territory and 
vast increases of population as a re- 
sult of the war, which is the country 
which maintains by far the largest 
armed forces, pretends, without a 
shred of reason, that we, her Allies, 
have expansionist and aggressive 
But I am not concerned with 
the politics of the matter at the 


moment, however fantastic a travesty 


aims. 


of the facts the recent onslaught may 
seem to have been. I am dealing 


with the machinery. 


Premature to Try to 
Amend the Charter 


If Soviet Russia were animated by 


a desire to co-operate in a spirit of 


give and take, the veto provisions 
would not prevent her. And if she 
is not yet so animated, a majority 
vote could not compel her. I am not, 
indeed, saying that the present rule 
is ideal. Speaking for myself, I hoyx 
some day we shall get to some system 
of majority voting: I hope also that 
it will be possible for a great Powe: 
to abstain from voting. She cannot 
do that now—an abstention is a veto. 

But whatever we may do by agre: 
ment in the future, for myself I am 
sure that it would be unwise and 
premature to seek to amend _ the 
Charter now. We must move by 
We must face realities. The 
reality is that UN is not yet a World 


stages. 


Parliament; it cannot yet hope to 
settle all questions by a majority 
vote. We shall do the whole caus 
of international co-operation a dis 
service if we try and make UN run 
before it can walk. UN must re 
main in some matters only a forum 
where—after the polemical propa 
ganda speeches designed for hom« 
consumption have been made—real 
problems can be publicly ventilated 
and discussed so that in a spirit of 
give and take, a unanimous, if a 
compromise, solution can be found. 

But as confidence increases both 
in the strength of the organization 
and in the peaceful and democratic 
intentions of its different members, 
we shall, I hope, establish a con 
vention that permanent members, 
finding themselves in a minority, 
will accept the majority view and 
vote with the other Powers in all 
matters which do not directly and 
immediately involve some interest 
so vital that in other circumstances 
they would have gone to war to 
preserve it. 

Meanwhile, it may be _ possible, 
whether by some clear recommenda- 
tion from the Assembly, or by some 
alteration to the rules of procedure, 


to ensure that the unanimity rule is 
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applied in questions of sub- 
stance, and not in matters which are 
eally procedural. It may be, also, 
that the ourselves and 
iet Russia and all the rest, I hope, 
some day join in a_ protocol 


viding that if any aggressive war 


Powers, 


] 


launched and a great power ex- 
ses the veto to prevent action by 
Security Council, the others will 
be bound collectively to take arms 
iwainst the aggressor, as under 
\rticle 51 of the Charter, they are 
ntitled—but not yet obliged—to do. 


Majority Decisions Will 
Have Increasing Weight 
In any event, majority decisions, 
n if constitutionally insufficient 
io result in formal action, will carry 
enormous and increasing weight. So 
far as Great Britain is concerned— 
| have no doubt it will be the same 
vith the U.S.A.—in matters dealt 
with by the Assembly, we shall abide 
majority decisions in accordance 


with the Charter—even if they go 
against our view, as no doubt they 
sometimes will. There will be no 
walking out. 

| believe that if, during the next 
few years, all the great Powers can be 
induced to base their foreign policy 
on the United Nations Organiza- 
tion rather than on blocs and powe1 
politics, we can build UN into a 
powerful machine, capable of secur- 
ing world order and of maintaining 
security. And once you have the UN 
policemen available, no one will 
doubt the existence of the law they 
have to enforce. 

The problem, then, is to secure 
the ordered application of a system 
of law which is there already. We 
must not be cynical about this thing. 
We must not talk as if we were 
drifting towards another war. What 
country can be sure that it would 
survive another war? Mine cannot 
can yours? 


Committees of the House of Delegates 


* Chairman Howard L. Barkdull of the House of Delegates has appointed 
lor the present Association year the following Committees of the House 
which are called for by its Rules: 


Credentials and Admissions— 


GLENN M. Courter, Chairman 


DoucLas McKay 


ArTHuR G. PowrFLI 


CuarLrs RUZICKA 


NATHAN P. Avery, 
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Rule of Law Must Be Enforced 


Unless freedom and _ civilization 
are to perish from the earth, we 
must secure the rule of law in 
international affairs. I believe that 
we can. Discarding those narrow 
ideas of state sovereignty and na- 
tional prestige which have served us 
so ill in the past, we must determine, 
individually and_ collectively, to 
build this United Nations Organiza- 
tion into a real law-enforcing body. 
Ihe international law is there; the 
International Court is there—let us 
see to it this time, and quickly, that 
the international police organiza- 
tion is there also, able to act against 
states or individuals who seek to set 
aside the rule of law. That is the 
duty which lawyers, politicians and 
Statesmen of your country and of 
mine owe to the peoples, not only 
of your country and of mine, but to 


all humanity. 


Ford Building, Detroit 26, Michigan 
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Hearings— 
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ANpbREW D. CHurisTIAN 
WayMon B. McLeskey 

W. Lestre MILLER 

FRANKLIN E. PARKER, JR. 
LeDoux R. PrRovosty 


R. E. ROBERTSON 


Rules and Calendar— 


CHARLES M. LyMan, Chairman 
TAPPAN GREGORY 

Grorce M. Morris 

Wituiam L. Ransom 

W. E. STANLEY 
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Ford Building, Great Falls, Montana 


Woodward Building, Washington 5, D. ¢ 

268 West Short Street, Lexington, Kentucky 

Citizens National Bank Building, 
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College of Law, University of 
Fucson, Arizona 


\rizona, 
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D. Lawrence Groner—Chief Judge 


U.S. Court of Appeals: District of Columbia 


® For the third in our series of sketches of the careers and personalities of the Senior 
Circuit Judges in the Courts of the United States, we turn to the District of Columbia, 
its Court of Appeals, and its eminent Chief Judge, D. Lawrence Groner, of Virginia. 
His long and distinguished judicial service which has shown his fitness for the highest 
honors, along with the importance of his Court and the cases which come before it, 
make him a most appropriate subject for the cover portrait of our first issue of the 
new year, and for this sketch. 

Lawyers outside the District of Columbia appear sometimes to be vague in their 
understanding of this Court of Appeals and its jurisdiction, as compared with that of 
the Circuit Courts of Appeals generally. It is essentially one of those eleven Courts. 
The Chief Justice of the United States is its Circuit Justice. It has and exercises juris- 
diction in all appeals from the District Court of the United States for the District of 
Columbia. In addition, by reason of its location at the seat of the Federal Govern- 
ment, it has exclusive jurisdiction over appeals in suits brought against the heads of 
Government departments, i.e., the Secretary of State, the Secretary of the Treasury, 
etc. Under existing law these can only be brought in the District of Columbia. 

Also, in various Acts, the Congress has given to this Court an optional jurisdiction, 
in cases arising outside the District of Columbia, to review the orders of various 
administrative agencies of the Government, namely: National Labor Relations Board, 
Securities and Exchange Commission, Federal Power Commission, Tax Court of the 
United States, Civil Aeronautics Board, Wage and Hour Division of the Department 
of Labor, the Secretary of War as to tolls on bridges over navigable waters, and the 
Secretary of the Treasury as to custom house brokers’ licenses. The Court also has 
exclusive jurisdiction over appeals from the Federal Communications Commission as 
to radio station licenses. 

The Court of Appeals for the District of Columbia consists of: 

FRED M. VINSON, Circuit Justice 

D. LAWRENCE GRONER, Chief Judge 
HAROLD M. STEPHENS 

HENRY WHITE EDGERTON 

BENNETT CHAMP CLARK 

WILBUR K. MILLER 

E. BARRETT PRETTYMAN 

A retired Associate Justice is Judge George Ewing Martin. In the District Court 
for the District of Columbia, there is a Chief Justice and nine District Judges; also, 
four retired District Judges. 
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® Judge Groner was appointed to the 
United States District Court for the 
Eastern District of Virginia in 1921. 
After serving ten years, he was ele- 
vated to his present Court in 1931. 
He was selected as the Chief Judge 
of the Court by President Roosevelt 
and took office on January 15, 1938. 

In the Court of Appeals, he sat in 
some 2250 cases between February |, 
1938, and December 1, 1946. He has 
written between 600 and 650 opin- 
ions for the Court or its majority 
and some thirty-five dissents. An ap- 
proximate count shows that his opin- 
ions constitute approximately 2200 
pages in the Federal Reporter. 

In cases in which he wrote for the 
Court, the records in the Clerk’s of- 
fice show that there were 179 appli- 
cations to the Supreme Court for 
certiorari. Of these, 153 were denied 
and twenty-six were granted. Among 
the twenty-six cases, three were dis- 
missed by the Supreme Court, and 
there were eleven affirmances and 
twelve reversals. 

While he was a District Judge, he 
sat in some ninety cases in the Cir- 
cuit Court of Appeals for the Fourth 
Circuit and wrote some thirty opin- 
ions in that Court. Fifty-seven of his 
opinions as a District Judge were 
published in the Federal Reporter. 

His efficiency in the administra- 
tive work of the Court and his wis- 
dom, background and patience in its 
conferences, have been outstanding 
characteristics. 
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Sketch of Judge 

Groner’s Life 

Duncan Lawrence Groner was born 
\orfolk, Virginia, September 6, 

i873, of a lineage which led him 

wurally to the law and to the 
h. His maternal grandfather was 

the late Mr. Justice John A. Camp- 

bell of the Supreme Court of the 

United States. 

George and 


Two 
Henry 
at the same time members of 


great-uncles, 
Goldthwaite, 


the Supreme Court of Alabama. The 
famed L. Q. C. Lamar was his moth- 
er's cousin. Judge Groner’s father 
was a business man who, after the 
\Var between the States, was the op- 
crating executive of a steamship line 
operating between Norfolk, Boston 
and Providence; also, of one to 
England. 

The future jurist was graduated 
from Washington and Lee Universi- 
y in 1892 and from the Law School 
of the University of Virginia in 1894. 
He began the practice of law in Nor- 
folk in 1894, and continued in active 
general practice until his appoint- 
ment to the United States District 
Court in 1921. 


Career 
at the Virginia Bar 


Successful 


lhe foundations for his acceptable 
performance of judicial functions 
were indubitably laid in his long 
and successful work as a practising 
lawyer, in virtually all Courts and in 
it least a third of the Counties of the 
Old Dominion. He appeared in sev- 
cral cases in the Supreme Court of 
the United States, in at least one of 
which (Camp v. Gress, 250 U. S. 308) 
new law was made. 

Although devoting himself chiefly 
io his profession, he identified him- 
self with the Republican party in 
his State and the Nation, and was a 
lelegate to five National Republican 
onventions (1904-20). Appointed as 
United States Attorney for the East- 
rn District of Virginia, he prose- 
uted the usual “run-of-mine”’ cases. 
One of general importance was 
Greenleaf-Johnson Lumber Com- 
pany v. Garrison, 237 U.S. 251, al- 


though he did not argue it in the 
Supreme Court, to which it was 
taken after a favorable decision in 
the Circuit Court of Appeals for the 
The 


case 


Circuit. doctrine 
that 
premacy of the power of the Con 


the 


Fourth an- 


nounced in was the su 


gress over navigable waters. 
Broad as the decision then was, it 
did not approach the view expressed 
by the Supreme Court in the con- 
troversial New River—Appalachian 
Power Company case. 

During his ten years as a District 
Judge, Judge Groner earned the in- 
creasing confidence and respect of 
the lawyers and people of Virginia, 
for his fairness and impartiality, 
his dispatch of the business of the 
Court, and his fidelity to the Consti- 
tution and the laws. Some of his de 
cisions in admiralty announced new 
law. One of these was Eastern Trans 
portation Co. v. United States (The 
Snug Harbor), 29 F. (2d) 588. An- 
other case that created some local in- 
terest was West v. Bliley, 33 F. (2d) 
177 (1929), involving the right of a 
negro Democrat to vote in the pri 
mary of that party. In what may 
have been the first decision on the 
subject, he held that under the Vir- 
the 


primary system, the exclusion of ne- 


ginia statutes which legalized 
groes otherwise qualified to vote 
was forbidden under the Fourteenth 
Amendment of the Constitution. 
The ruling was generally accepted 
by the Democratic organization, and 
was not appealed. The Supreme 
Court has made the same ruling, in 
several more recent cases. 

Judge Groner ascended the bench 
of the Court of Appeals of the Dis 


trict of Columbia in 1931. 


Non-Partisan Acclaim 
by Virginia Assembly 


One of the heart-warming events of 
Judge Groner’s career was the pas- 
sage of a Joint Resolution of the Vir- 
ginia General Assembly in 1932, ex- 
pressing spontaneously its approval 
of his work on the Federal bench 
and commending him strongly to 


The President of the United States 


D. Lawrence Groner 


for appointment to the Supreme 
Court. In view of the fact that more 
than ninety per cent of the Virginia 
legislature were at that time mem- 
bers of the Democratic party, where- 
as Judge Groner had espoused the 
cause of the Republican party in the 
State before his elevation to the Dis- 
trict Court, the adoption of the fol- 


lowing by the State Senate and 
House! was a signal tribute: 
The Honorable D. Lawrence Gro- 
ner, a distinguished Virginia jurist, 
been favorably mentioned for 
membership on the Supreme Court of 
the United States. This mention fills 
with pride the hearts of Virginians 
who recall the great service to the 
nation of John Marshall and other 
Virginia jurists. 

The General Assembly of Virginia, 
whose membership is familiar with the 
outstanding qualifications of character 
and legal ability possessed by Judge 
Groner, is anxious to bear testimony 
to his worth and to record its com- 
mendation of him to the President of 
the United States; 

Therefore, resolved by the House of 
Delegates (the Senate concurring), 
That a Committee be appointed, two 
from the House of Delegates and one 
from the Senate, who will proceed to 
Washington and present to the Presi- 
dent the unqualified and unanimous 


has 


commendation of the General Assem- 
bly of Virginia to the Honorable D. 
Lawrence Groner for appointment to 
membership on the Supreme Court of 
the United States, and also to express 
to the President the great pleasure 
which the people of Virginia will feel 
if her distinguished son is thus named, 
The Committee provided for in 
the Resolution was accompanied, on 
the 


its visit to The President, by 


late Senator Carter Glass, distin- 
guished and independent Virginian, 
who cordially supported the action 
of the General Assembly. Judge 
Groner’s name was under active con- 
sideration for the Supreme Court 
vacancy at that time, as it has been 


on subsequent occasions. 


Other Civic Services 


During World War I, he was a mem- 
ber of the State Council of Defense, 
by appointment of Governor Stuart. 
During World War II, he was Chair- 


1. Journal of the House of Delegates of Virginia 
for 1932 session (pages 87-88). 
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D. Lawrence Groner 


man of the Committee on Selective 
Service Deferment for the Judiciary, 
and managed it so that there were 
very few deferments from the ju- 
dicial branch of the Government. 

He has been, since the organiza- 
tion of the Administrative Office of 
the Courts of the United States, one 
of the members of the Executive 
Committee of the Conference of 
Senior Circuit Judges. He helped to 
draft the bill to create the Adminis- 
trative Office, which was strongly 
supported by the American Bar As- 
sociation. Together with the othe 
members of the Committee, of 
which he was Chairman, he took 
part in securing its passage by the 
Congress. Recently he was appointed 
by The President as a member ol 
the Board for Awards of the Medal 
of Merit. 


Judge Groner's View of 
Administrative Agencies 


During 1940-41, Chief Judge Groner 
was a member of The Attorney-Gen- 
eral’s Committee on Administrative 
Procedure, of which the Chairman 
was Dean Acheson (32 A.B.A.J. 679), 
now Under Secretary of State. Messrs. 
Carl McFarland, Arthur T. 
bilt, and Blythe Stason, submitted a 


Vander- 
minority report, in which Judge 
Groner concurred, subject to his 
view that it did not go far enough. 

Perhaps better than in his judicial 
opinions in an intermediate appel 
late Court which of necessitv follows 
the applicable law as deciarcd by the 
Supreme Court, Judge Groner’s 
own philosophy of the Constitution, 
the abuses in administrative agen 
cies, and the essentials of adequate 
remedial legislation, were clearly 
stated in the memorandum which 
he submitted to Attorney General 
Robert H. Jackson in January of 
1941. His views may be of current 
interest to the Bar and the Con- 
gress. He said, in part: 

What I advocate is as basic as the 
universally conceded right of every in 
dividual to claim the equal protection 
of the laws whenever he receives an 
injury, and the consequent duty of 
government to afford that protection: 
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First. In general, the administrative 
officer or officers charged with the duty 
of enforcing a_ regulatory statute 
should be separate and distinct from 
the officer or tribunal charged with 
the duty of passing judgment upon 
alleged violations thereof. 

Second. Assuming this complete 
separation of the functions of prose- 
cutor and judge in administrative 
procedure, the findings of fact of the 
administrative officer or tribunal mak- 
ing an order or adjudication, if sup- 
ported by substantial evidence, should 
be conclusive in any judicial review, 
except where a constitutional right or 
privilege is in issue. 

Third. Where, from the nature of 
the subject matter, separation of the 
functions of prosecutor and judge in 
administrative proceedings would be 
impracticable or ineffective, the de 
cision of the administrative officer or 
tribunal, including findings of fact, 
should be subject to review by an in- 
dependent body, as in the case of the 
review of determinations of the Com- 
missioner of Internal Revenue by the 
Board of Tax Appeals. 

Fourth. In cases where a constitu 
tional right or privilege is asserted, 
the power of judicial review should be 
as extensive as may be necessary, in 
the opinion of the reviewing Court, 
to decide the issue. 


Freedom from Bias 
Is Essential 


Furthermore, an indispensable con- 
sideration in the selection and ap- 
pointment of an adjudicatory officer 
should be his freedom from factional 
bias or partisan views, and his conse- 
quent ability to weigh the opposing 
arguments both on factual issues and 
on the meaning of the public policy 
which Congress may have expressed. 
For these qualities are essential to in- 
sure impartial judgment in contro- 
versies involving the Government and 
the citizen. 

The whole Committee recog- 
nizes the plain undesirability of com- 
mingling the function of investigation 
or advocacy with the function of de 
cision. The respective recommenda 
tions are nevertheless strikingly inad- 
equate to remove and cure this defect. 
The majority insist that separation of 
functions may be satisfactorily accom- 
plished within the agency itself by 
creating the office of hearing commis- 
sioner with the salary, tenure, and 
powers proposed, The separate views 
of three members doubt this and 
urge complete separation, but in view 
of the difficulties inherent in such an 


undertaking, accept temporarily the 
hearing commissioner plan with the 
additional provision for slighter great 
er independence. Thus, in each plan, 
the commissioner is made a part of 
and subordinate to the several agen- 
cies, and his decision, both on the 
facts and on the law, is subject to the 
determination of the agency of which 
he is a part. The initial findings of 
fact and the initial decision is his, but 
the final decision on both the facts 
and the law is that of the agency, and 
while his decision may often receive 
due consideration, the power exists to 
ignore it and set it aside both as to 
facts and law; and in those cases in 
which the power is exercised, with no 
right of a review of the facts any 
where, present unsatisfactory condi 
tions are left wholly unchanged. The 
controversy, in such circumstances, is 
finally adjudged and determined by 
the agency which has initiated and 
conducted the prosecution, and this, 
I think, is not only wrong but in the 
teeth of the principle that separation 
of the legislative, executive, and ju 
dicial is an essential condition of 
liberty. 


Independence for the 
Hearing Commissioners 


I recommend the greatest possible 
independence for the new office ol 
hearing commissioner, for without it 
the present evil continues and the 
attempted remedy is in vain. As | 
have pointed out, this complete inde 
pendence is not accomplished by 
either plan. In large measure, it may 
be attained by providing that th¢ 
new official be appointed by the pro 
posed Office of Administrative Pro 
cedure wholly on its own responsi 
bility, receive his salary from it and 
not from the agency's funds, be an 
swerable to it alone, and be assigned 
by the Office to the hearing of cases as 
the needs of the agencies require. And 
more important still, I strongly rec 
ommend that whenever on appeal to 
it an agency rejects the findings ol 
fact of the commissioner, the agency's 
action in that regard be made subject 
to judicial review in the light of the 
Court's own impressions of the weight 
of the evidence. Only by this, or some 
like method, can it be hoped to ob 
tain that which it is the fundamental 
right of the citizen to have—an open, 
fair, and unbiased determination of 
his rights when charged by the Gov 
ernment with violation of a regula 
tory statute. 


The correct decision of this ques: 
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1 is one of immense importance. It 
suld, in my opinion, be considered 
Congress in the light of the real 
| true purposes which the founders 
nur Government sought to achieve 
and 
free 


themselves their posterity. 


action—free enter- 
They _ be- 
ved that equal justice between man 
and 
ite was one of the impartial re 
encouraged to efforts 

it. produced great and lasting re- 
ilts. Therefore, they made no _ pro- 
vision for exemptions from legal duty. 
\Vhat they did provide for was that 
iere should be no oppression, no ex- 


ese were 
se—free competition. 


d man and between citizen 


irds which 


ction by tyranny, no spoliation of 
wivate right by public authority, and 
vat there should be a 
ttective Government to maintain the 
iings which were thought to be the 
srerogatives of every individual man. 


fair, honest, 


Comment on Judge 
Groner’s Opinions 


Space does not permit an adequate 
commentary upon Judge Groner’s 
judicial opinions. An examination 
of them shows that they run prac- 
tically the entire gamut of Federal 
jurisdiction. Perhaps most impor- 

nt, im’ a general sense, were in 
appeals in suits challenging powers 
of Executive officers of the Govern- 
ment. There are a number which 
delimit the power and jurisdiction 
of administrative agencies such as 
the Federal Power Commission, the 
Federal Communications Commis- 
sion, the Securities and Exchange 
Interstate Com- 


There are 


Commission, the 
merce Commission, etc. 
interesting cases involving the Bank- 
head Cotton Act, and recently some 
decisions as to the Maritime Com- 
mission, especially its powers as to 
the re-negotiation of war production 
contracts. 
Some of those which will be rec- 
ognized by many members of the 
Bar as involving significant interpre- 
tations and applications of recent 
statutes and the rulings of the Su- 
preme Court may be cited here: 
Brotherhood of Ry. Trainmen vy. 
National Mediation Board 88 
F. (2d) 757 (1936) 

Alabama Power Co. v. Ickes 91 F. 
(2d) 303 (1937) 


Co. 
v. Securities Exchange Com. 93 
F. (2d) 236 (1937) 

Cannon v. Tinkham 99 F. (2d) 133 
(1938) 

Societe Suisse v. Cummings 99 F. 
(2d) 387 (1938) 

Inland Waterways Corp. v. 
dee 100 F. (2d) 678 (1938) 

Cummings v. Hardee 102 F. 
622 (1939) 

American Federation of Labor v. 
NLRB 103 F. (2d) 933 (1939) 
Glass v. Ickes (concurring opinion) 

117 F. (2d) 273 (1940) 

Press Co. v. NLRB 118 F. (2d) 937 
(1940) 

U.S. Shipping Bd. v. First Na- 
tional SS Co. 119 F. (2d) 6 
(1941) 

Pflueger v. United States 121 F. 
(2d) 732 (1941) 

Chenery Corp. v. 
change Com. 128 F. 
(1942) 

Brown v. Hecht Co. 
689 (1943) 

Brotherhood of Ry. Clerks v. Unit 
ed Transportation Employees 
137 F. (2d) 817 (1943) 

Borak v. Biddle 141 F. 
(1944) 

Helvering v. Insular Sugar Co. 
141 F. (2d) 713 (1944) 


American Sumatra Tobacco 


Ha 


(2d) 


Securities Ex 
(2d) 303 


7 FE. 


(2d) 


(2d) 278 


Concern for the Future 
of Our Country 


In many addresses before Judicial 
Conferences and meetings of Bar 
Associations, Judge Groner has en- 
gaged in forthright discussion of the 
constitutional and legal aspects of 
the problems which beset our times, 
particularly the disintegration of 
States’ powers and duties and the 
federal system of government as es- 
tablished by the Constitution. In an 
address in Richmond several years 
ago, he said, in part: 

The question which is agitating the 
American people today is whether, in 
the new conditions of the times, a 
fundamental characteristic of the com- 
pact shall be changed and whether, in 
order to meet these new conditions, 
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we shall whittle down, either by ju- 
dicial decision or by amendment, the 
existing distinction between the pow- 
the National Government and 
the powers of the State Governments, 
and whether ultimately the former 
shall swallow up the latter. .. . 

The opportunity to share the wealth 
of the Nation in the discharge of those 
burdens one time regarded as inher- 
ent in statehood has tempted many, 


ers of 


and they have come to regard the 


surrender of the reserved powers xs 
adequately paid for in the benefits 
received. Some decline to reason on 
the subject at all and drift with the 
current. Still others conscientiously 
believe that the old landmarks are no 
longer dependable as guide-posts to 
the future or as adequate to control 
the evils that growth and expansion 
have brought in their train. . . . 

Can the States or 
will the States discharge the responsi- 


The question is: 


bilities which our scheme of govern 


ment has committed. to their hands, 
and correct these abuses where they 
are beyond the power of the National 
That the States 


respects is un- 


Government to reach. 
have failed in many 
deniable—and, recognizing their fail 
ure, have consented to a gradual dimi 
nution of their powers. The process 
has been slow and gradual, but always 
For Na- 
tional Government, unquestioned by 
State or 


continuous. some time the 


citizen, has controlled the 


arteries of commerce, the means of 


communication, the money and the 
industry of the Nation—and in many 
respects has even invaded the police 
powers of the State. And so the 
drift runs irresistably to a single end, 
and that—the creation of a great cen- 
tral government on the ruins of our 
Then, indeed, 
will home rule and local self govern- 
ment be but a memory. 

This sketch will 


purpose if it has helped to portray 


present dual system. 


have served its 


to the profession and the people of 
the whole country a great Court in 
which justice according to law is ad- 
ministered diligently and on _ the 
whole acceptably, and an intensely 
patriotic American who has been an 
ornament of our profession, a highly 
useful citizen of his State and the 
Nation, a Chief Judge possessing 
great industry, fairness, independ- 
ence of thought, and an instinct for 
justice, a jurist who has been faith- 
ful to the Constitution and the laws 
of his country and is worthy of the 
highest judicial honors. 


January, 1947 * Vol.33 39 





12 


Military Justice: 


Changes Advised in Courts-Martial System 


® The War Department sought the inde- 
pendent judgment of experienced Ameri- 
can lawyers as to what can best be done 
to improve military justice. It asked the 
President of our Association to select an 
Advisory Committee, which the Secre- 
tary of War would appoint. This was a 
tribute to the Association and its mem- 
bers. A notable Committee was consti- 
tuted; it held Nation-wide hearings and 
received all sorts of views and sugges- 
tions. Its report and recommendations 
were made public at the end of Decem- 
ber. They are constructive and remedial, 
and well in line with the Association's 
devotion to impartiality, competence, and 
the separation of functions. An editorial 
in this issue discusses the proposals. Espe- 
cially our returned veterans will read 
with marked interest the Committee's 
criticisms of some practices of the Army 
during World War Il. 


® Ihe Advisory Committee selected 
by President Willis Smith of the Am- 
erican Bar Association last Spring 
and appointed by Secretary of War 
Robert P. Patterson has concluded its 
work and rendered its report. As sub- 
mitted to the War Department late 
in December, the Committee recom- 
mends a number of basic changes 
in the Articles of War and the 
courts-martial procedure. It advises 
that the system of military justice 
will be much improved if these 
changes are put into effect. 
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The conclusions stated in the re 
port of the War Department’s Ad- 
visory Committee on Military Jus- 
tice, headed by Dean Arthur T. 
Vanderbilt of New York University 
School of Law, a former President of 
the American Bar Association, await 
the action of the Secretary of War. 
Members of the Committee, aside 
from its chairman, are Walter P. 
\rmstrong of Memphis, Tennessee, 
Joseph W. Henderson of Philadel 
phia, and Jacob M. Lashly of St. 
Louis, also former Presidents of the 
retired Chief Judge 
Frederick T. Crane of the New York 
Court of Appeals; United States Cir- 
cuit Court Judge Morris A. Soper ol 
Chief Justice 
Floyd E. Thompson of the Supreme 
Court of Illinois; William T. Joyner 
of Raleigh, North 
Justice Alexander Holtzoff of the 
United States District Court in the 
District of Columbia, who was the 


Association; 


Baltimore; former 


Carolina; and 


secretary of the Committee. 

The Advisory Committee based its 
findings on its study of hundreds of 
briefs and memoranda, submitted by 
laymen and lawyers, most of whom 
served on courts martial during the 
war. It also considered testimony 
taken at regional hearings through- 
out the country, at which scores of 
witnesses appeared, and at a two-day 
hearing in Washington, at which 
high-ranking Army officers and rep- 
resentatives of veterans’ organiza- 
tions gave their views. 

“Almost without exception,” the 


report stated, ‘our informants said 
that the Army’s system of justice in 
general and as written in the books 
is a good one; that it is excellent in 
theory and designed to secure swift 
and sure justice; and that the in- 
nocent are almost never convicted 
and the guilty seldom acquitted. 
With these conclusions the Com- 
mittee agrees. We were struck by the 
lack of testimony as to the conviction 
and punishment of innocent men. 
his is doubtless true because, speak- 
ing in general terms, the system is 
designed to accord a fair trial.” 
The report said of the system: 


Elements of Fairness 
in Courts-Martial System 

It includes a preliminary investiga 
tion to determine whether a formal 
charge should be laid; the formulation 
of the charge in precise terms, in case 
a prosecution is needed; the appoint- 
ment of a General Court by the Com- 
mander of the Division, consisting of 
at least five officers of whom one must 
be a law member with the qualifica- 
tions of an experienced lawyer, all 
sworn to give a fair and impartial trial 
to the accused; the appointment of 
counsel for the prosecution and the 
defense; an automatic review of the 
judgment of the Court by the ap 
pointing authority, after receiving the 
advice of his staff judge advocate, who 
may set aside a verdict of guilty or re- 
duce a sentence but not increase it; 
and finally an additional automatic 
review, in the more important cases, 
in the Judge Advocate General’s De- 
partment. It cannot be doubted that 
such a system is capable of speedy 
action and the safeguarding of rights 
of the accused. 
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Disrespect for the Operation 
of the Existing System 


he Committee, noted, however, 

ongst the constructive critics of the 

stem, a surprising lack of enthusiasm 

r its operation. On the contrary, 

ere was often a disquieting absence 

respect for the operation of the 
stem in its tremendous expansion 
ider the impact of war, There was 
msiderable indignation at some of 

e current and all-too-frequent break- 

wns. 

The general comment was that the 

ystem laid down in the Manual for 
Courts Martial was not followed as 
losely as it should have been and 
hat the system not infrequently broke 
lown because of two things: (1) A 
failure on the part of the Army to 
foresee the needs of its system of mili- 
tary justice and a reluctance to utilize 
vailable men of legal skill, so that the 
Courts were frequently staffed with in- 
competent men; (2) The denial to the 
Courts of independence of action, in 
many instances, by the Commanding 
Generals who appointed the Courts 
and reviewed their judgments, and 
who conceived it the duty of the Com- 
mand to interfere for disciplinary pur- 
poses. 

The result, in the opinion of many 
of the witnesses, was that although the 
innocent were not punished, there was 
such disparity and severity in the im- 
pact of the system on the guilty as to 
bring many military Courts into dis- 
repute, both among the law-breaking 
element and the law-abiding element, 
and a serious impairment of the mo- 
rale of the troops ensued where such a 
situation existed. 


Seven Common Criticisms 
of the System 


[The Committee summarized the 


grounds of criticism which it fre- 
quently heard: 


There was an absence of sufficient 
attention to and emphasis upon the 
military justice system, and lack of pre- 
liminary planning for it; there was a 
serious deficiency of sufficiently quali- 
fied and trained men to act as mem- 
bers of the Court or as officers of the 
Court; the Command frequently domi- 
nated the Courts in the rendition of 
their judgment; defense counsel were 
often ineffective because of lack of 
experience and knowledge or lack of 
a vigorous defense attitude; the sen- 
tences originally imposed were fre- 
quently excessively severe and some- 
times fantastically so; there was some 
discrimination between officers and en- 
listed men, both as to the bringing of 
charges and as to convictions and sen- 


tences; and investigations, before refer- 
ring cases to trial, were frequently in- 
efficient or inadequate. 

The Committee is of the opinion 
that these criticisms are well founded 
and reflect actual breakdowns in the 
operation of the system. It can and 
should receive correction. 


Failure to Provide Lawyers 
as Law Members 


The Advisory Committee was criti- 
cal of the Army’s failure to provide 
properly trained lawyers for courts- 


martial duty. “Frequently”, the re- 


port said, “officers with no legal 
training were used as law members, 
trial judge advocates, or defense 


counsel, even though there were 


available a sufficient number of com- 
petent men in the Army for all the 


Courts.” 

The starving of the Army’s legal 
branch and other evidence convince us 
that high Army circles did not prop- 
erly evaluate the importance of the 
system of justice to be established in a 
large army drafted from the American 
people, and that this oversight oc- 
curred the more easily because of the 
traditional fear of Army men. that 
adherence to legal methods, even in 
courts-martial, would impede the mili- 
tary effort in time of war. A high mili- 
tary commander pressed by the awful 
responsibilities of his position . . . does 
not always perceive that the more 
closely he can adhere to civilian stand- 
ards of justice, the more likely he 
will be to maintain the respect and the 
morale of troops recently drawn from 
the body of the people. 

Some of the critics of the Army sys- 
tem err on the other side and demand 
the meticulous preservation of the 
safeguards of the civil Courts, in the 
administration of justice in the Courts 
of the Army. We reject this view, for 
we think there is a middle ground be- 
tween the viewpoint of the lawyer and 
the viewpoint of the general. A civil- 
ian entering the Army must of course 
surrender many of the safeguards which 
protect his civilian liberties. The Army 
commander must be ready to retain all 
of the safeguards which are consistent 
with the operation of the Army and 
the winning of the war. ; 


Justice According to the 
Prescribed Rules 


The Commander of an American Army 
must realize that he is dealing with 
men whose initiative, ingenuity and 
independent self-respect have made 
them the best soldiers in the world. 
Nothing can be worse for their raorale 


Military Justice 


than the belief that the game is not 
being played according to the rules 
in the book, the written rules con- 
tained in the Articles of War and the 
Manual of Courts Martial. The foun- 
dation stone of the soldier’s morale 
must be the conviction that if he is 
charged with an offense, his case will 
not rest entirely in the hands of his 
accuser, but that he will be able to 
present his evidence to an impartial 
tribunal with the assistance of com- 
petent counsel and receive a fair and 
intelligent review. These con- 
siderations are as important to a 
peacetime Army as to a wartime Army, 
The nearer our approach to universal 
military service, the greater is the need 
to emphasize the military justice 
system. 

Why Too Few Lawyers 

for Courts-Martial? 

In discussing the need for enlarging 

the Army’s Legal Department, the 

Committee pointed out that in a 

time of war the obtaining of sufh- 


cient trial lawyers of experience 
should present no difficulty. During 
World War II the shortage was due 
to the failure of the Army to seek 
sufficient lawyers, to the desire of 
many lawyers to conceal their legal 
training in order that they might 
serve in the line. —The Committee 
added: “Cooperation between the 
Army and leaders of the legal pro- 
fession may be of real assistance. Cer- 
tainly the legal profession could as- 
the War 


selection of properly qualified young 


sist Department in the 
lawyers, and the Army would be 
clothed with ample authority to as- 
sign them to the duties for which 
they are best qualified.” 

The Committee criticized severely 
the attempts at control of Courts by 
Commanding Officers, and suggested 
that the Courts Martial Manual be 
amended to make it unlawful for any 
person to attempt to influence the 


action of an appointing or reviewing 
authority on the action of any courts 


The Committee advised 
also that the Manual prohibit any 
reprimand of a Court or of any of its 
The would 
provide also that the law member 


martial. 


members. Committee 
and defense counsel of a general 
courts martial be a member of the 
Judge Advocate General's Depart- 

(Continued on page 92) 
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a Our Editorial Personnel 


Ihe 
Fugene C. 


Board of Governors has unanimously chosen 
Gerhart, of Binghamton, New York, as a 
member of the Board of Editors, to fill the unexpired 
term of William L. Ransom, which became vacant upon 
his selection as Editor-in-Chief. 

\t the age of 34, Gerhart is the youngest man eve 
clected to the Board of Editors. He was born in Brook- 
lyn, was graduated from Princeton University and the 
Harvard Law School, and was admitted to New 
Bar in 1938 New York 1945. 


During World War II he served in the Navy as a Lieu- 


the 
Jersey and the Bar in 
tenant in the Bureau of Aeronautics. 

He then went to Binghamton, a thriving city of 
78,000 in upstate New York, to open his own law office. 
[he problems of a young practitioner as to the equip- 
ment and organization of such a project he described 
most vividly in “Going It Alone”, in our July issue (32 
\.B.A.]. 397). In September he received the unanimous 
award of the $3,000 Erskine M. Ross Essay Prize (32 
\.B.A.]. 655). His essay-discussion of “Labor Disputes: 
Their Settlement By Judicial Process” was published in 
our November issue (32 A.B.A.J. 752) and has attracted 
Nation-wide attention because of its timeliness and con- 
structive grasp of the subject. 

He will represent in the Board of Editors the younger 
lawyers who lately served in the uniform of their coun- 
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try and also the active practitioners of law in the 
smaller cities. His election was recommended by the 
Board of Editors. 

We announce also the creation of an Advisory Board 
for the JOURNAL, to maintain a Nation-wide geographi- 
cal representation and a diversity of viewpoint and ex 
perience, to help make this magazine a more effectiv« 
exponent of the policies and the objectives of the o1 
ganized profession. The task has become too large, and 
also too important, to be carried forward solely by a 


small Board of Editors, made up preponderantly of 


lawyers engrossed in active general practice. 

The names of the judges, lawyers and law-teachers 
who have consented to serve on this new adjunct of the 
JOURNAL are given on this page. Their duties of advice, 
criticism, suggestion, obtaining desirable material, etc., 
will not be perfunctory. We are confident that they will 
be of great usefulness. Every part of the United States 
will have a better representation of its opinions and 
points of view than is possible with a Board of only 
eight members. On the other hand, members of the 
Advisory Board will not ordinarily take part in editing 
Neithei 
will the Advisory Board be responsible for its contents. 


your magazine. collectively nor individually 

From month to month we shall ask a member of the 
\dvisory. Board to write for us an editorial on a sub- 
ject of his selection. It will be signed by him and will 
reflect his own views, not necessarily those of the Ad 
visory Board or the Board of Editors. In this way we 
expect to have reasoned, perhaps differing, opinions 
from all parts of the country and many facets of the 
profession, reflected on our editorial pages as well as 
The of the 


Advisory Board to write such an editorial for us 1s Lane 


in our contributed articles. first member 


Summers of the Washington State Bar. 


= Here May Be ‘‘Operation Cross-Roads” 


Lawyers and laymen who may at times have scoffed at 
our Association as too big and sprawling, too slow- 
gaited, and too little inclined to tackle promptly new 
and challenging tasks, may well give thought to what 
the Association has done within the year, to face and 
meet the intricate problems inherent in making legal 
services available for persons of moderate means. 
When the Legal Assistance Officers of the Army and 
Navy asked the President of the Association to tell them 
to whom and through what channels soldiers and 
sailors—predominantly men of moderate means—should 
apply for legal advice and assistance, the Board of 
Governors authorized a Special Committee on Legal 
Service Policies. President Willis Smith selected as its 
members the chairmen or former chairmen of the Com- 
mittees on War Work, on Legal Aid Work, on Profes- 
sional Services, on Low-Cost Legal Service Bureaus, 
and on American Citizenship. The Committee could 
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yifine its consideration to the submitted inquiry which cannot safely be withheld from any class or 


» soldiers and sailors. The broader subject was status of our people. 


idable, amorphous, nuclear, possibly full of dangers 


: . As to the new need, it is heartening that within 
or define it de- 


name . 
the space of months, not years, the foundations have 


ll as difficulties. Even to 


ively was and is difficult. ‘ : 
been laid and the specifications for a super-structure 


have been put to paper. To change the metaphor: The 


der the leadership of Judge Emory Niles of the 
track has been cleared, the despatching orders issued, and 


iit Court of Baltimore, this coordinating Com- 


came together and deliberated as to how best to the “go ahead” light given. This is progress, not accom- 
meet the need of servicemen for the aid of lawyers, 


also on the legal needs of the civilians in an eco- 





vinic group just above the legal-aid level. Superficial 
7 f i i 

ons might readily have been found for hesitating 

the 
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iying, temporizing. Nevertheless, Committec 


ight in a unanimous report. 


lhe Board of Governors, busy as it was and watch- 


for a coordination of Association policy, made the 
ne at Atlantic City to study not only the recommenda- 


tions but the whole text. It suggested some clarifying 


ind strengthening amendments which the Committee 


it once accepted. 


Clarence M. Botts 
Charles H. Burton 
Charles P. Curtis, Jr. 
Sam T. Dell, Jr. 
Forrest C. Donnell 
Charles R. Fellows 


Tappan Gregory 


Albuquerque, New Mexico 
Washington, D. C. 
Boston, Massacnusetts 
Gainesville, Florida 
Washington, D. C. 

Tulsa, Oklahoma 


Chicago, Illinois 


\Within a few hours, the House of Delegates of our 
Farnham P. Griffiths San Francisco, California 
Erwin N. Griswold 


Albert J. Harno 


fession debated the subject, and then adopted the 


lowing recommendation from the Committee: Cambridge, Massachusetts 


\HEREAS, the American Bar Association believes that it is Urbana, Illinois 
i fundamental duty of the Bar to see to it that all persons 
requiring legal advice be able to obtain it, irrespective of 
their economic status, and has recently approved and made 
in appropriation to increase the extent and efficiency of 


Frank E. Holman Seattle, Washington 
Billings, Montana 
Washington, D. C. 

San Francisco, California 
Washington, D. C. 


Minneapolis, Minnesota 


William J. Jameson 





Bolitha J. Laws 
Harold R. McKinnon 
George M. Morris 
Ben W. Palmer 
Orie L. Phillips 


Clement F. Robinson 


legal aid service in various parts of the country; 
Rresotvep that the and 
the setting up by State and local Bar Associations of 
lawyers’ referral plans and low cost legal service methods 
for the purpose of dealing with cases of persons who other- 


\ssociation sponsors 


approyv es 


wise might not have the benefit of legal advice. Denver, Colorado 


Phe House passed also a similar resolution dealing Portland, Maine 


James C. Sheppard Los Angeles, California 
Phil Stone 


Wesley A. Sturges 


specifically with the men in the Armed Forces. 


Because execution of the plan will call for organiza- Oxford, Mississipp 


“social- New Haven, Connecticut 


have feared regimentation and 
the Bar’. The proposal is in reality the 
xact converse. As the “All 
rograms should be set up and directed by non-govern- 


nental bodies such as Bar Associations rather than by Earl Warren 
a Robert N. Wilkin 


ion, some 


Lane Summers Seattle, Washington 


Robert B. Tunstall 


vation of 


Committee states: such Norfolk, Virginia 


Sacramento, California 
overnmental agencies. .. . Cleveland, Ohio 

Members of the Advisory Board are consulted from time 
to time by the Board of Editors as to policies and prob- 
lems of the Journal. They obtain, or suggest, and will 
at times prepare, desirable material for publication, 
particularly from their respective regions. Except for the 
monthly editorial contributed and signed by a member 
of the Advisory Board, none of its members is respon- 


sible, individually or collectively, for the contents of the 


Members of the profession may best face the prospect 
that unless the organized Bar meets the new public need 
ommensurately, and does so with reasonable celerity, 
this type of legal service will go into the hands of some 
eovernmental bureau or some institutional or labor 
ganization. Intervention of the Government would 
be a stepping-stone to most undesirable end-results. 


Che words engraved above the portal of the United 
States Supreme Court Building are: “Equal Justice 
Under Law”. They signify a fundamental aspiration of 


Journal. 








the American people, now more cherished than ever, 
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plishment. Details are still to be threshed out and 
agreed on. We do not yet know the answers as to set-up 
and methods. 

The end of the Association’s year and the inaugura- 
tion of a new administration did not even momentari- 
ly slow down the forward momentum of the project. 
Further resources of the Association have been recruited 
by President Rix, notably the skills possessed by the 
Section on Legal Education and Admissions to the 
Bar. 

To keep the whole Bar informed and to enlist its 
support we deem to be a function to which the JOURNAI 
can contribute. Your magazine is already “‘on the job”. 
Returns from our recent Questionnaire showed that 
our members are overwhelmingly of the opinion that 
their publication should fight with all its might in 
support of the Association's declared objectives. Here is 
one which relates to the vital question whether a grow- 
ing volume of law business shall be retained and done 
by the profession of law or shall sooner or later be 
divided between the profession and the Government. 

We take our stand on the side of the profession, but 
that stand cannot be negative, hesitant or merely 
critical. In an early issue, despite our limitations of 
space because of scant supply of print-paper, we shall 
try to bring to you, for your discussion and exploration 
and for action, the most constructive and practicable 
proposals we can obtain from lawyers, judges and 
teachers of law. Then we shall invite your comment. 


s Home of the United Nations 


The permanent seat of The United Nations Organiza- 
tion will not be “a city set on a hill”, with rolling coun- 
try-side and magnificent vistas. “The controversial quest 
of a site was ended by the General Assembly in De- 
cember, through a decisive vote in favor of a location 
on the East River in midtown Manhattan, New York 
City. America thus becomes truly the home of the epoch- 
marking Organization which was brought into being in 
San Francisco a year and a half ago. 

Che eleventh-hour “switch” to New York, and to a 
site which had not even been considered during the long 
search, began with the magnificent offer of John D. 
Rockefeller, Jr., to give the millions for the purchase of 
nearly all of the land required, provided the City of 
New York would close the “dead-end” streets and make 
available a small tract not obtainable by him. This 
offer solved the problem of the cost of the land; but it 
did far more, as an earnest of the sincere desire of the 
metropolitan community to have The United Nations 
remain in its midst. 

Subsequent events were in a sense ironic. The Soviet 
Union and other collectivist Nations immediately fa- 
vored acceptance of the gift and the selection of the 
proffered site. The gift was that of one of the richest 
and most generous men in the world, of millions which 
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had been accumulated under a “capitalistic”, competi- 
tive system such as exists today in practically none of 
the member states. Even in Mr. Rockefeller’s own 
country, taxes and legislation have probably made im. 
possible the amassing of any such private fortune, 

Yet the champions of world-wide collectivism were 
outspoken in their laudation of Mr. Rockefeller’s gift 
and in their eagerness that The United Nations become 
his beneficiary and dwell on the site he had obtained, 
Philadelphia and San Francisco quickly and most 
graciously acceded to the:selection of New York, glad 
and proud that the Organization will make its home in 
the United States. 

So a great group of buildings—“skyscrapers”, many 
of them—will rise at the water’s edge on the East River. 
They will be built on the enduring rocks of historic 
Manhattan Island, on the scene of moving events in 
war between Britain and America, which since have 
learned to get along amicably and settle their disputes 
by peaceful means. The buildings and the setting will 
be as modern as the Organization itself is. They will 
be within walking distance, if need be, from many 
hotels, clubs, theaters, stores, and will be a part of the 
pulsating life of mid-Manhattan. The towers of Wall 
Street will be on the sky-line; the great edifices of Medi- 
cal Centers, hospitals, cathedrals and churches, will be 
a part of the environs. Near the new home, along the 
teeming East Side with its sharp contrasts, there now 
dwell men and women of many races, who speak many 
languages and hold to diverse faiths—making up one of 
the most cosmopolitan communities in the world. 

Much more was involved and reflected in the decision 
than selection of the particular city and tract of land. 
The decision was against the isolation of Geneva, the 
detachment of a separate, semi-rural community, the 
vision of imposing structures on a noble hill. The 
decision was that The United Nations can function 
best in a modern setting, in the midst of other metro 
politan activities, in the surroundings of hospitality, 
hotel rooms for conference and sociability, and all of 
the facilities which draw men together and help them 
to iron out differences. 

There was a present decision, too, in the judgment 
of many observers, as to what The United Nations will 
seek to be and continue to be. The enclave in the heart 
of New York would not have been chosen by men and 
women who envisioned the creation of a “world capital” 
of a “world government”. For such a purpose a largé 
and more remote site would have been sought. 

The site selected commanded an increasing enthusi- 
asm and support because the experience of the delegates 
had shown to them that metropolitan Manhattan—not 
even nearby Flushing Meadows, Lake Success, or West- 
chester hills—was a place where men came to know, 
understand, and like each other, and gradually to work 
together for common ends. New York was chosen be- 


cause the leaders and delegates found that it was a good 
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tor organized international cooperation. Phila- 
de »hia or San Francisco might have been as good loca- 
tions for the purpose, but New York had been tested. 

{he significance of the decision cannot be escaped, 

n by those who disagree with it. Increasingly, during 

November and December sessions of the General 
\ssembly as well as of the Conference of Foreign 
Ministers, the delegates, their advisers, and many ob- 
servers, came to have faith and confidence that associa- 
tion and cooperation through The United Nations are 
being made to work and are achieving sure-footed 
progress. Face to face with grim issues of success or 
failure, they lound that in the hotels of Manhattan, 
they could and did gain an understanding of each 
iher’s interests and problems and could and did find 
broadening areas of agreement. The new home of The 
United Nations was chosen because their experience 
recommended it as the setting and atmosphere for 
organized international cooperation. When that was 
proved to them by day-by-day events, their search for 
i site was ended. Americans of every locality will hail 
the choice made for reasons so well grounded in our 
hopes for peace and law. 


a Improving Military Justice 


the War Advisory 
Military Justice, nominated by the President of the 


Department's Committee on 
\merican Bar Association and appointed by the distin- 
euished lawyer who is the Secretary of War, Former 
judge Robert P. Patterson, has rendered its report, 
ifter many hearings since last Spring and extensive 
xplorations of the facts and the “field” practicabilities. 
(hree recommendations for the improvement of the 
\rmy’s system of ancient origins are of outstanding 
significance. No one need be surprised that even in 
this field they are grounded in the long-time experience 
of American lawyers or that they present a pattern 
which will be familiar to those who have followed the 
\ssociation’s quest for justice. 

The recommended changes seek the substance and 
reality of both competence and impartiality, as to trials 
lor military offenses. Ihe Advisory Committee proposes 
as basic changes that the three judicial officers of the 
General Courts—the law member, the trial judge ad- 
vocate, and the defense counsel—all be trained in the 
law. The Committee proposes also to take away from 
“command” the right to dominate the military courts 

to overcome a charge frequently made in the testimony 
taken by the Committee—and to place the responsibility 
for the appointment of the law member and the defense 
counsel independently in the Judge Advocate General's 
Department. At the same time the Committee would 
make it unlawful for any officer to attempt to influence 
the Court’s decision. Finally, the Committee urges that 
the “starvation” of the Judge Advocate General’s De- 
partment be ended. 


Editorials 


It was the mature conclusion of the Committee, made 
up of selectees from our Association, that the Army 
could not operate successfully under a civilian judicial 
system, as was advocated by some of those who ap- 
peared before it. At the same time, the Committee 
disagrees profoundly with those high-ranking and lesser 
Army officers who continuously repeated at Committee 


“ec 


hearings that military justice must be left ‘“‘a function 
of command”. Somewhere between the two extremes 
of view there is, in the Committee’s opinion, the basis 
for fair and efficacious operation of military justice. 
Chat sound course, in the Committee’s opinion, con- 
sistently with the American tradition of the separation 
of functions to assure “the rudiments of fair play”, 
is to permit the “CO” to prefer the charges and name 
the trial judge advocate, but surely to have the Judge 
\dvocate General name the responsible law member of 
the Court and the defense counsel, unless the defendant 
selects his own counsel. Soundly, the Advisory Com- 
mittee insists that all three shall be trained in-the law 
and so in the habits of fact-finding, impartiality, and 
observance of the essentials of fair hearing and decision 
according to the evidence. 

The Committee concluded that the Army’s failure 
to appoint trained lawyers to these posts during World 
War II was not due to any lack of trained lawyers in 
the service, but to the Army’s neglect or failure to 
make use of the trained lawyers available to it, as well 
as the reluctance of the lawyers to disclose their back- 
ground training and experience, lest their diversion to 
courts-martial work lessen their chances for active com- 
bat duty. 

Despite this remedial report, many problems as to 
administering military justice according to American 
standards remain unsolved. The Committee is aware 
of this no less than is the reader of its report. The Com- 
mittee suggests a board of officers to make a continued 
study of the Articles of War and of the Courts Martial 
Manual. The organized Bar of course stands ready 
to aid in any further way desired by the War Depart- 
ment. Through the contacts established during the As- 
sociation’s legal assistance program, the organized law- 
yers can make available a roster of reserve officers who 
will be available for the expanded legal work of the 
Army, should war recur. No such forward-looking 
steps, including the expansion and full manning of 
the Judge Advocate General’s Department, can be taken 
until the War Department recognizes that in a time 
of war as well as in peace, the Army's fulfillment of 
justice for its accused personnel depends on com- 
petent and factually-minded law work by men whose 
education and training in the profession have made 
them averse to arbitrary action and have accustomed 
them to the ways of justice. Certainly in this report 
the representative leaders of the Association who were 
selected for the Advisory Committee have taken their 
stand again on the side of the Association’s basic 


standards. 
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From a Member of Our 


Editorial ,avisory BOARD 


« Committees for Candidates? 


No one of good-will wishes another war. Our people 





plead and plan and pray for peace. But the last war is 
the present war. Not yet has The President declared the 
end of World War II, which continues in technicality 
ind in Lact. 

\bout three-quarters of one million American troops 
for occupation and protection in foreign lands are still 
abroad. In Europe Marshall Tito, a stooge for Stalin, 
shoots down our planes and pilots with poor apology. 
In Asia, Soviet armies struggle to swallow China into 
the Moscow dictatorship while United States soldiers 
seck to save China for her independent government. In 
the Pacific, the Russian representatives resent the 
strength of MacArthur’s remodeling of Japan. During 
the international conferences for the understandings 
of peace, Molotov disaflectedly departed while Byrnes 
sufferingly stayed. In this country the Communists 
and their companions enervate economy, concoct con- 
fusions, improvise prejudices, distill disloyalties and 
‘liquidate’ law—all for the subversion of the American 
svVstem, 

The terrible possibilities of such conditions are a 
sharp challenge for this Nation to earn the real respect 
of the world at large and to develop a democratic sta- 
bility of her citizenry at home. This challenge should be 
heard and heeded by our profession, which produced 
in the past, and which promises for the future, most 
generals of governmental structure and many admirals 
of National aim. 

\ few years ago Hitler and Hirohito supposed we 
would be soft. Our soldiers and sailors, and our mana- 
gers and workers in production, showed strength. Now 
the USSR suspects we are soft. Our citizens must stand 
steadfast. But the war abroad would have been lost 
without leadership, and the peace at home will be lost 
without leadership. 

For example: The Congress of the United States has 
always been important. In foreign affairs and in do- 
mestic policies the conserving and constructing leader- 
ship of the Senate and the House of Representatives 
is a great bulwark of our institutions. Our legislation 
deserves and needs the ablest and most sagacious patri- 
ots among us. There are able lawyers and other patriotic 
ciuizens, in both parties, in both houses of Congress; we 
need more of them. The Courts, the administrative 
Each month a member of the Journal's Advisory Board is 
asked to contribute an editorial signed by him. In this way we 
hope to be able to reflect the many facets of opinion, and the 
active interests, of lawyers, judges, and teachers of law, in all 
parts of the United States. The views expressed by each con- 
tributor are his own, and are not necessarily those of the Ad- 
visory Board or the Board of Editors. 
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agencies, and all branches of government, cry out for 
the best in our profession and our citizenship, 

Hence the challenge calls for a practical program, 
within and from our profession, to pick and prune from 
its membership and from the citizenry men of courage 
and character, vigor and vision, intelligence and intui- 
tion, to be stimulated as political candidates and to 
be supported as public officials until their own sacrifi- 
cial service sets upon their shoulders the “five stars” 
of statesmen. 

Frankly speaking, the scarcity of statesmen in the 
offices of our federal, State and local governments has 
long been chronic. Why? Because the matter of politics 
has been considered a muddy mess for the professionals. 
Because candidacy for office has been abandoned to 
men with less than average ability, moved by mere 
personal ambition. 

After all, many Bar Associations maintain committees 
to recommend lawyers for judicial appointment. Why 
not Bar Committees of bi-partisan membership to investi- 
gate and interest capable attorneys and other citizens 
(regardless of their party affiliation provided the party 
be sympathetic with our American system) for the pur- 
pose of putting them in other public offices and placing 
their feet on the ladder of leadership? The young men, 
the returned veterans, especially look to the Bar for 
experienced guidance, leadership, and counsel, as to 
what they should do to save our country. 

LANE SUMMERS 
Seattle, Washington 





Editors to Readers 





December brought discouraging word to your Board 
of Editors—the notification of a further cut of fifteen 
per cent in the already insufficient quantity of paper ob- 
tainable for this and our next two or three issues. The 
paper mills report their inability to maintain their out- 
put. With the large increase in the number of copies 
which we print, due to the marked gains in the Asso- 
ciation’s membership, this further curtailment came 
as a serious set-back to our immediate plans for the 
JOURNAL, 
This issue is gotten out with “borrowed” paper— 
“borrowed” from the issues to come. We have had to 
abandon or omit, for the time being, several articles and 
features which had been planned. Some departments 
have been limited in their contents. Publication of the 
Proceedings of the Assembly and the House of Dele- 
gates, as well as of several notable addresses and papers 
from our Annual Meeting, has been held over. This 
issue has been made up almost wholly of news articles, 
addresses, and papers, which it seemed especially im- 
portant to bring promptly to our readers. 

Every effort will be made to overcome the inadequacy 
of paper supply as soon as possible. Meanwhile, delays 
in the monthly printing and distribution of the Jour- 
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\,l continue to be insuperable under present con- 
ditions. 

\Vhen the beloved Sir Norman and Lady Birkett 
sailed on the Queen Elizabeth for England in mid- 
November, after the memorable visit which they made 
to the 1946 Annual Meeting of our Association, he took 
with him the transcript of his Atlantic City address as 
well as his manuscript prepared for delivery, in behalf 
of “An International Penal Code”. 


He told your Editor 
it he wished to do “a little work on it on the boat’, to 
prepare it for publication in our January issue. He 
assured that he would have it back here in time. A 
cabled message on December 8 brought regretful word 
that the pressure of the tasks which he found awaiting 
him, after his long absence at Nuremberg and in Amer- 
ica, had precluded him from revision in time. Accord- 
ingly, this notable utterance from the distinguished 
British jurist will be expected for our February issue. 
° 8 

“Letters to The Editors” has become a lively feature 
of our columns, as this issue will attest. Individual 
members express freely a variety of views, including 
criticisms of articles, editorials, and reviews. All this is 
most welcome, but the amount of space taken by cor- 
respondents has to be heeded. Save under exceptional 
circumstances, we shall have to enforce hereafter our 
long-time rule that we shall publish “Letters to The 
Editors” only when they do not exceed 200 words in 
length. If they are still more concise, they may be sooner 
published. Perhaps when normal paper supply can 
again be secured, we can raise that limit. 

° 8 

There is dire need for some new terminology or words 
of description, as to the relations of the profession to the 
public. Your Editor dislikes to use “laymen” as de- 
noting non-members of the profession of law. It sounds 
belittling, as though spoken by an order of beings who 
think themselves superior—as “brass hats’ once spoke of 
“civilians” in wartime, before ‘‘civilian” efforts became 
great factors in victory. Perhaps “layman” will under- 
go a similar transformation; at present it does not say 
what we mean at all. It reminds of controversy as to 
prerogatives and functions, and sets the profession 
apart from those it serves and needs. Unity and team- 
work between lawyers and “laymen” are needed by our 
country; the old phrase does not help. 

— 

New conditions and new activities call for apt words 
to describe them. The phrase used may “sell” or kill an 
idea. ‘“‘Legal service for persons of moderate means” 
gives some indication of what is meant, but it is no 
slogan. “Legal service bureaus” does not tell the story 
at all. “Legal aid”, as a shortening of “legal aid for the 
poor”, did yeoman service. It is the recognized catch- 
word for an expanding and essential activity of the Bar. 
We need a phrase to denote the organized availability of 
competent legal service for those who need it but 
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cannot afford to pay full fees based on the “overhead” 
of the larger law offices. An editorial discusses the 
problem; what shall be the slogan for the Bar’s efforts to 


cope with it? 
” — . 


One reason for creating our new Advisory Board was 
to provide the means of finding out, from time to time, 
what ideas, interests, and objectives of the organized 
Bar, are uppermost in the minds of lawyers, judges, and 
law-teachers, throughout the country. We have sus- 
pected that there are a lot of differences, at least in 
these 
facets of opinion, we decided to ask a member of the 


emphasis. To reflect on our editorial pages 
Advisory Board to write an editorial, one in each issue, 
to be signed by him. Ordinarily our editorials reflect 
a consensus in the Board of Editors. 

We asked Lane Summers, of the integrated Bar in the 
State of Washington, to write the first editorial of this 
series from members of our Advisory Board. His earnest 
proposal is that Bar Associations should encourage, even 
select through Committees, qualified lawyers and other 
citizens to become candidates for public offices, even 
non-judicial offices. He gives succinctly his reasons. 
To members of Bar Associations which follow the pat- 
terns familiar in many States, Mr. Summers’ proposal 
may be startling and provocative. President Rix said, 
in his induction statement (page 723 of our Novembe 
issue), that Bar Associations might have to consider 
doing some unconventional things, expected of them 
by returned veterans and other young lawyers concerned 
for the future of our country. 


\n interesting incident of law work which had a 
part in history came on one of the last days of the 
meeting of the General Assembly of The United Na- 
The location of the permanent seat of that 
Organization was about to be decided. New York City 


tions. 


as well as Westchester County were by general opinion 
“out of the picture.” Choice was about to be made 
between Philadelphia and San Francisco, with a return 
to Geneva a possibility. Anticipating the needs of the 
\ssembly’s calendar, resolutions for action as to each 
of the three possibilities had been forehandedly pre- 
pared by Abraham H. Feller (32 A.B.A.J. 208), the 
capable American lawyer and law-teacher who is Coun- 
sel to Secretary-General Trygve Lie. No resolution fon 
a New York site was drawn. 

Then came the dramatic offer by John D. Rockefeller, 
Jr., and the energetic steps taken by the City of New 
York 
A.B.A.J. 145). A “stampede” in favor of the East Rivei 
site followed. Enabling action by the City’s Board of 


under the leadership of Mayor O'Dwyer (32 


Estimate was necessitous; the minutes were ticking 
away. While the law representatives of the City waited 
in his ante-room, “Abe” Feller drafted the complicated 
papers as to acceptance of the gift, approval of the site, 
authorization of preliminary plans, etc. The papers were 
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quickly completed, and the necessary actions by the 
City and the General Assembly were not delayed. 


The vigilant Glenn W. Woodin, of Dunkirk, New 
York, former District Attorney of Chautauqua County, 
writes that Joseph H. Choate’s memorial of James C. 
Carter was published in Hick’s Addresses and Argu- 
ments of Joseph H. Choate, by the West Publishing 
Company in 1926, 


In the closing hours of The United Nations’ General 
Assembly, as midnight neared on Saturday night, De- 
cember 14, a notable group of lawyers stayed “on the 
job”, to help complete the work of the session and sum 
up its accomplishments. The “great name” figures of 
the “Big Five” had left by ship or plane. In the chair 
was the Assembly’s President, the doughty Belgian 
lawyer, Paul-Henri Spaak (32 A.B.A.]. 210, 679), who re- 
ceived an ovation for the impartiality, firmness, and 
driving power of his work. Secretary-General Trygve Lie, 
the Norwegian “labor lawyer” (32 A.B.A.J. 145, 680), 
seemed omnipresent, with the skills and enthusiasms 
which have made him one of the world’s most influen- 
tial proponents of peace and law through United 
Nations. Often with him were Dr. Ivan Kerno, of 
Czechoslovakia, energetic head of the Legal Section, 
and Abraham H. Feller, of the United States, Counsel] 
to the Secretary-General. Lawyers left in the delegations 
were working smoothly, from their experience in “zero 
hours” of such conferences—men such as Dr. Roberto 
Jimenez, the Panamanian lawyer (32 A.B.A.J. 891), who 
as Chairman of Committee No. 6 (Legal) had been 
active in behalf of international law and had helped 
his Committee to work out some difficult situations; Ex- 
Senator Warren R. Austin, the Vermont lawyer (32 
A.B.A.J. 423), who will represent the United States in 
the Security Council this month, as soon as his former 
colleagues confirm his appointment; and John Foster 
Dulles, of New York and the American delegation (32 
A.B.A.J. 680), who had achieved a personal triumph in 
negotiating and putting through the “trusteeship” set- 
up, against obstacles which had seemed insuperable to 
most observers. By this time, our readers may have 
noted that long ago our “Lawyers in the News” ac- 
quainted them with the personalities and careers of each 
of these hardworking “key” figures of the final session. 


\ slip in writing, not caught in typing or proof-read- 
ing, led a review in our January issue (page 868) to refer 
to “the defense of Zenger by Alexander Hamilton”, 
where the reference should have been to Andrew 
Hamilton, of Philadelphia. The Zenger case was 
tried in 1735, long before the birth of Alexander Hamil- 
ton. The latter’s great service to freedom of the press 
was in People v. Harry Croswell, in 1804, on argument 
for a new trial of the case, in which he had not taken 
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part (American Eloquence, by Frank Moore. Vol. 1, 
pages 204-214). In their respective cases, Andrew and 
Alexander argued for the same basic principle of free- 
dom in press utterances — that the truth of the matter 
published may be given in evidence. We start the New 
Year by making amends quickly, before a deluge of 
communications calls our attention to the error. The 
encouraging thing, always, is that any such oversight 
brings many confirmations that our columns are read 
closely and critically by many of our members. 


We have lately had some reports, and have heard 
some vigorous expressions of opinion, from senior law 
students who used their holiday vacations to make their 
customary visits to law offices in quest of a job. These 
narrations have not been limited to one section of the 
country or to the applicants from any one law school, 
but we would be reluctant to believe that the experience 
depicted is typical. 

From time immemorial, it has been characteristic ol 
the legal profession in America that when a young law 
student comes to a law office to see if there is a chance 
of his obtaining employment when he leaves law school, 
he has been received in a friendly fashion, even though 
he is unknown to the firm and bears no letter of intro- 
duction; and he has been given an opportunity to talk 
with one of the older partners. The latter has tradition- 
ally shown an interest in the young man and his search 
for a job, even though the particular firm has no open- 
ing in prospect for which he could be considered. 

Kindly suggestions are made, from mature experience, 
as to where the candidate might well apply or what 
lines of work he might consider as opportunities. This 
graciousness and friendly interest took time, but was 
deemed to be a part of what the seniors owed to the 
generation which some day would be in their places. 

Many of the law students who “toured” law offices, 
in various parts of the country, during the recent holi- 
day recess, are bitter in their comments. Their state of 
mind is not due to failure to find jobs, as they usually 
did through persistent search, but to what they regarded 
as the brusque manner in which they were “turned 
away” from many law offices, by receptionists, office boys, 
switchboard operators, or clerks, without being given 
an opportunity to talk with anyone and without receiv- 
ing even a word of friendly interest or good counsel. 

American law offices were busy, at the end of 1946; 
the older partners were beset with vexing problems of 
clients; many of the younger men were still struggling 
with their own problems of readjustment. For the future, 
cannot there be a return to the long-time practice of 
friendliness toward law students in search of jobs? Most 
of those who come in nowadays as applicants have lately 
been in uniform of our country, in faraway posts of 
danger. Far more than in pre-war years, they need and 
deserve in 1947 the friendly interest and friendly advice 
of lawyers to whom the war brought no such disruption. 
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A GEORGIA LAWYER: His Ob- 


servations and Public Service. By 
Stirling Price Gilbert. Athens, 


Georgia: The University of Georgia 
Press. October, 1946. $3.00. Pages 
xiti, 257. 

\ rugged lawyer and jurist of 
orgia, admired friend of many 
Association, has 
written a distinguished and most 


~ 


embers of our 


readable autobiography, replete with 
unpublished history of his State and 
colorful descriptive writing as to its 
unforgettable eras. It abounds in 


delightful reminiscence and _ wise 


legal commentary. Especially for 
voung men in the profession, it 
should give inspiration to high 


standards of workmanship and to un- 
flagging resistance to the ambitions 
and assertive philosophies of col- 
lectivism and the perversion of law, 
which strive for mastery in Georgia 
as in other States. 

Bearing the imprimatur of the 
oldest chartered of the State 
versities, Judge Gilbert’s entertain- 


uni- 


ing narrative tells of forty-four years 
of service as a judicial officer in 
Georgia, as General of 
Judicial Circuits, a Judge of the 
Superior Court, and a Justice of the 
State Supreme Court. But there is 
rekindled most of all a cherished 
memory of a kindly, companionable 
gentleman of true greatness of mind 
and heart, who came to meetings of 
our Association in San Francisco and 
elsewhere, as he had done in years 
beyond my ken, and had been an ex- 
emplar of the best that our profes- 
sion gave in halcyon days to the 
work of the bench and the Bar. 
The backgrounds of men like 
Stirling Price Gilbert made them 
ministers of impartial and fearless 
justice. You could not conceive of 
bias or partisanship or any manner 


Solicitor 


of preconception entering into the 
judicial work of such a jurist. He 
never would have been appointed to 
the Executive 
sought to assure in advance that in- 
justice would be done, through the 
processes of judicial decision, to in- 
dividuals for the sake of political 
fealty to a combination of greedy 
groups in the electorate. His line- 
age, his schoolings, and his instinctive 
habits of mind, made him the servant 
of an even-handed justice which 
knew great humanity but no bias, 


any office in which 


fear or favor as between man and 
man or between citizen and govern- 
ment. Such a jurist was of a school 
which scrupulously respected both 
the appearance and the reality of 
impartiality and detachment. 

The book incites a nostalgia for 
the backgrounds which made men 
of his quality. Born on a Georgia 
farm in Stewart County, he gives an 
unforgettable 
father, a country doctor who car- 
ried his office and drug-store with 
him in his saddle-bags—a personality 


delineation of his 


who-ranks with Honoré de Balzac’s 
beloved Dr. Benassis of Grenoble, 
with Tan McClaren’s Dr. McClure, 
and with Dr. Ephraim McDowell of 
Flexner’s Doctors on Horseback. 
Such men were the great human- 
itarians of our country; they put 
their heart’s blood into their errands 
of healing and help; they did not 
talk about “social objectives” ad- 
vanced only through distributing to 
the electorate moneys taken from 
taxpayers or wrested from employers 
by the power or connivance of gov- 
ernment. 

The chronicle of the author’s own 
life in the sordid, discouraging days 
which came after the War between 
the States, his intimate account of 
his life at Vanderbilt University 
his friendships with 


and there 





James C. McReynolds and Duncan 
U. Fletcher, Senator 
Florida, and his vivid narration of 
his life and further studies at the 
Yale Law School, are well worth 
reading for their own charm, as are 


later from 


his descriptions of his early days at 
the Bar, his recollections of Henry 
W. Grady and General John B. 
Gordon, and his appraisal of his 


long service in the Courts of his 
State until he chose to retire in 
1936. Every page yields anecdotes 


and reminiscences that will delight 
the lawyer-reader. 

His most earnest and provocative 
chapter is that as to “The United 
States Constitution and the Supreme 
Court.” It is written from the point 
of view of the deepest ingrained re- 
spect for the Court as our foremost 
judicial institution. Along with it 
goes his reluctant expression of pro- 
found disturbance and concern as to 
thinks has befallen the 
Court, what has been done to the 


what he 


Constitution and the republican form 
of government, what some judges 
have chosen to maintain as relation- 
ships with the Executive and with 
extraneous controversies on public 
policy, and what he regards the con- 
sequences as having been as to the 
confidence of the profession and the 
public in the impartiality and inde- 
pendence of the Court as the chief 
institution of the separate judicial 
branch of government. His views 
may better be read than quoted here. 

Judge Gilbert makes a new ap- 
proach to the current discussions, in 
that he quotes extensively from the 
American Bar Association’s Canons 
of Judicial Ethics, drafted and spon- 
sored by great jurists and lawyers. 
He finds it difficult to reconcile the 
quoted Canons with the attitude 
and course of some judges. He 
quotes also a Resolution adopted by 
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the House of Delegates and one by 
the Texas Bar Association. His ex- 
pression of his views in these respects 
is challenging but obviously sincere; 
he recognizes frankly that many 
other lawyers will find themselves in 
sincere disagreement with him. The 
author’s active mind = and_in- 
dependent thinking lead his narra- 
tion into many provocative angles; 
the end-product is a book which 
merits reading as an earnest, enter- 
taining expression of an American 
lawyer’s faith, as he comes to twilight 
hours of detachment and retrospect 
and seeks to chart the way for pre- 
serving the ideals and the traditions 
which seem to him to be fun- 
damental. 


WittiAM L. RANSOM 


New York 


T HE PROCESS OF INTERNA. 
PIONAL ARBITRATION. — By 
Kenneth §S. Carlston. New York: 
Columbia University 1946. 
$4.50. Pages xiv, 318. 


Press. 


Professor CarJston’s book is dedi 
cated to the noble aim of persuading 
the legal advisors of Governments 
and of private claimants that inter- 
national arbitration is a_ judicial 
process. ‘The author seems to imply 
that the chief characteristic of a ju- 
dicial process is the right of a dis- 
satisfied party to obtain a modifica- 
tion of an unfavorable decision on 
the ground of an error in law or pro- 
cedure. Accordingly, most of his 
study is devoted to an analysis of 
flaws in arbitral procedure and of 
the various methods for impugning 
an arbitral award. 

He starts with a description of the 
multifarious procedural difficulties 
which have arisen both in arbitra- 
tions limited to a single case and in 
arbitrations dealing with an accumu- 
lation of claims of varied character. 
He follows this up with an analysis 
of cases in which an arbitral tribunal 
has been accused of overstepping the 
bounds of the jurisdiction conferred 
upon it. He deals also with the doc- 
trine of “essential error’ and the in- 
stances in which a mistake of fact or 
law has occurred. The problem of 
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finality of awards is discussed mainly 
from the point of view of legal pos- 
sibility of nullity. He devotes an 
interesting chapter to the question 
of rehearing and the instances of 
revision. Lack of adequate provisions 
for appellate review is discussed at 
length, along with the proposals to 
confer appellate jurisdiction upon 
the World Court. 

Though the author ends on a 
cheerful note in expressing his be- 
lief that arbitration has an “‘extra- 
ordinary value as a means for the 
peaceful settlement of disputes be- 
tween nations,” few readers will be 
able to put this book aside without 
the feeling that international arbitra- 
tion is a sorrowful process. The pic 
ture it paints is extremely one-sided. 
Its emphasis is on the cases in which 
the losing party has tried to find a 
means of avoiding the performance 
of an award, and but scant attention 
is paid to the multitude of cases in 
which States have accepted arbitral 
decisions with a good grace. In fact, 
the main difficulty has always been 
to persuade the States at variance to 
submit their dispute to arbitration. 
Once _ that been = sur- 
mounted, the States have usually 
acted in good faith, have assisted the 
tribunal in reaching the decision and 
The 


cases collected by Professor Carlston 


hurdle has 


have executed it promptly. 


are but exceptions to the rule. The 
scope of the book is rather limited 
despite its broad title. 

Even if one does not agree with the 
author’s method of approach, one 
has to admit that his book presents 
a good monographic description of 
an aspect of arbitral procedure which 
has been consciously neglected by 
other writers on the subject. True 
enthusiasts of arbitration prefer to 
dismiss in a few disparaging para- 
graphs all the instances in which 
States have not behaved properly 
during or after an arbitration, and 
they are not inclined to analyze the 
methods by which bad losers may 
wriggle out of performing an award. 
Professor Carlston is free of these 
compunctions. He does not hesitate 
to analyze each case on its merits and 
is willing to admit that a State may 


be justified, in certain circumstances, 
in rejecting an award. He admits 
though that as long as a State is the 
sole judge of the sufficiency of its 
own grounds for rejection, legal ar- 
guments may be resorted to in bad 
faith, for window dressing merely, 
In consequence, he would like to see 
the development of an appellate pro- 
cedure guaranteeing review by an 
impartial judicial body. 
Throughout the book, the author 
does not confine himself to the de- 
scription and criticism of past events, 
but rounds out each chapter with 
proposals for the remedying of un- 
satisfactory rules and for the estab- 
lishment of new methods for dealing 
These 
parts of the book should prove ex 


with recurring difficulties. 
tremely valuable for those respon- 
sible for the drafting of international 
arbitration agreements. All lawyers 
engaged in the conduct of interna- 
tional arbitrations will find this book 
of great help in preparing their argu- 
ments with respect to the validity o1 
If both 


sides will rely mainly on this book, 


nullity of arbitral awards. 


the proponents of nullity will prob- 
ably find it easy to win. 

Louis B. SOHN 
Cambridge, Massachusetts 


Tue ALIEN AND THE ASIATIC 
IN AMERICAN LAW. By Milton 
R. Konvitz. Ithaca, New York: Co 
nell University Press. November 26, 
1946, $3.00. Pages xiv, 299. 

A critical analysis of the constitu 
tional and statutory law relating to 
the position of the citizen of Asiatic 
origin in the American society, has 
been written most competently by 
Professor Konvitz, of the New York 
State School of Industrial and Labor 
Relations at Cornell University, o! 
United States Senator-Elect 
has been Dean. The 
Cornell 


which 
Ives volum¢ 
Studies 


in Civil Liberty, of which Professor 


is one of the 


Robert E. Cushman is the Advisory 
Editor. The present study and its 
publication were made possible by a 
Rockefeller Foun- 
dation and the Cornell Research in 
Civil Liberties. 


grant from the 
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ny spirited debates in the General 
various Committees 
The United 
Nations, this searching study is of 


\ssembly and 


md Commissions of 


timeliness for Americans. In 
nature of things, it consists chief- 

of an examination of the rulings of 
uur Supreme Court on the many 
| problems arising as to the status 

i} the American Indian, the Chinese, 
Japanese, and the East Indian, 
vell as of the alien and foreign- 
born citizen. The pertinent legisla- 
and background materials are 

| presented, as to the exclusion 

s, the deportation cases, natural- 

ition, restrictions on the ownership 

land, entry into professions and 
xcupations, the legal status of for- 
ign languages, the Japanese-Ameri- 
can cases of World War IT, and re- 
ated topics. 

(he work is well annotated for the 
professional as well as the lay reader. 
Lawyers with problems in its field 
will find it useful for reference. Per- 
haps strange to say, the book has a 
Scriptural “text” in the spirit of the 


harter of The United Nations (Le- 
icus 19:33,34): 

And if a stranger sojourn with thee 
in your land, ye shall not vex him. 
But the stranger that dwelleth with 
you shall be unto you as one born 
iumong you, and thou shalt love him as 
thyself. 


An INTRODUCTORY SURVEY 
OF THE PLACE OF LAW IN OUR 
CIVILIZATION. By Kenneth Red- 
len. Charlottesville, Virginia: The 
Michie Company. 1946. $4.50. Pages 
tut, 272. 

Professor Redden has put together, 
is a text for all college students 
vhether destined to study law or not, 
. stimulating and provocative as- 
sembly of material designed to give 
background for thinking as to the 
book’s fundamental thesis, which is 
me of the paramount issues in the 
world today. He is a graduate of the 
University of Virginia who practised 
law in New York for some years, and 
then returned to his Alma Mater, 
where he has become an esteemed 





member of its Faculty of Law, and 
has won a high place in the profes- 
sion in his State. During World War 
II, he was the Faculty Editor of the 
Virginia Law Review, and did much 
to maintain the useful and scholarly 
quality of that journal during a most 
difficult period. 

He has read and searched widely 
and well, in his quest for the mate- 
rials to give a well-rounded back- 
ground. His work could be used to 
advantage in connection with any of 
the familiar undergraduate courses 
as to constitutional or legal history, 
commercial law, or the philosophy 
of jurisprudence. Above all, he pre- 
sents the law as a living, human 
reality in modern society—one of the 
pre-requisites of freedom and toler- 
able, civilized life. 


Ccmatines OF THE CORPORA- 
TION. By Peter F. Drucker. New 
York: The John Day Co. 1946. $3.00. 
Pages ix, 297. 

This book does not deal with the 
legal concept of the corporation. It 
deals with the purpose and function 
of the corporation in our social and 
political life. While its primary ap- 
peal might be to the sociologist, the 
corporation executive, and the politi- 
cal scientist, yet that does not mean 
that it has no interest or benefit fon 
lawyers. It should be read by lawyers, 
bankers, business men, teachers, edi- 
tors, politicians and all who deal 
with “America’s representative social 
institution.” 

The book is built on three basic 
assumptions: 

1. A belief by the overwhelming ma- 
jority of Americans in a free-en- 
terprise economic system. 

The acceptance of modern indus- 
trial technology as a requirement 
for our survival. Some form of 
big-business organization is essen- 
tial to integrated plants using 
The 
large corporation has therefore 


mass-production methods. 
become a representative social 
actuality. 

3. A philosophy of harmony be- 
tween the individual and society, 
between naturalism and control, 


“Books for Lawyers” 








between idealism and pragma- 


tism. 
The author says: 


Che corporation as a representative 
institution of American society must 
hold out the promise of adequately ful- 
filling the aspirations and beliefs of 
the American people. A conflict be- 
tween the requirements of corporate 
life and the basic beliefs and promises 
of American society would ultimately 
destroy the allegiance to our form of 
government and society. Hence, we 
must analyze whether the corporation 
is satisfying these basic demands: The 
promise that opportunities be equal 
and rewards be commensurate to abili 
ties and efforts; the promise that each 
member of society, however humble, 
be a citizen with the status, function 
and dignity of a member of society and 
with a chance of individual fulfillment 
in his social life; finally, the promise 
that big and small, rich and poor, pow- 
erful and weak be partners in a joint 
enterprise rather than opponents bene- 
fitting by each other’s loss... . 

Today we know that neither con- 
cept [Idealism or Pragmatism] is com- 
patible with a free society. Both lead 
to totalitarianism; and in the ideologi- 
cal fanaticism and pragmatic cynicism 
of the Nazis both have found their 
final fulfillment. Today, therefore, it is 
the first job of the leaders of a free so- 
ciety to go back to the concept of har- 
mony and to a philosophy of society 
which is neither monolithic nor plural- 
ist but which sees the one and the 
many, the whole and its parts, as com- 
plementing each other. And in this 
country this means that both our states 
men and our business leaders have to 
find solutions to the problems of the 
industrial society which serve at the 
same time equally the functional ef 
ficiency of the corporation, the func 
tional efficiency of society and ow 
basic political beliefs and promises, 


Ihe book is not a philosophical 
treatise. It is written against a back- 
ground of history and theory, but it 
is intensely practical. The author’s 
method is analytical, and his style is 
forthright, clear and pleasing. He 
spent eighteen months with the Gen- 
eral Motors Corporation as a con- 
sultant on its managerial policies and 
organization. General Motors is con- 
sidered as an example of the social 
structure and institutional problems 
of the big-business corporation. As a 
result of that study the author favors 
decentralization within over-all inte- 
gration. 
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By decentralization he means local 
self-government in industrial man- 
agement, the democracy of manage- 
ment, “the absence of ‘edict manage- 
ment’ in which nobody quite knows 
why he does what he is ordered to 
do.” “In the policy of decentraliza- 
tion, the large corporation has a 
means to overcome the functional 
disadvantages of bigness—provided 
always that the outside check of the 
competitive market is given.” By de- 
centralization, Big Business ‘‘can de- 
rive all the advantages of a small 
business economy without losing any 
of the advantages of bigness.” 

In the later chapters of the book 
Mr. Drucker discusses some very per- 
tinent questions: 

Is monopoly in the corporate 
interest? He decides it is not. 

Bigness—asset or liability? 

“Uncurbed individual ambition 
is, of course, one cause of big- 
ness, and the bigness resulting 
from it is as anti-social and as 
unjustified as Mr. Brandeis said 
it was. Also, it is not confined to 
business; as Mr. Brandeis to- 
wards the end of his life realized 
very clearly, ‘little Napoleons’ 
are just as likely to arise in labor 
unions or in the government as 
in business.” 
thinks the free 
enterprise system and the decen- 


The author 


tralization of management are 
the best safeguards against the 
evils of bigness. 
Production for 
“profit’’? 
This he 


“use” or for 


a fruitless 
query. There should be no oppo- 


considers 


sition between use and profit if 
business is properly organized to 
meet the needs of society. 

Is full employment possible? 
This question, like the last one, 
involves an “ambiguous term”. 
“If we ask whether the free en- 
terprise system can guarantee 
every man the job he wants to 
have or is qualified to do, the 
answer is a straight ‘No’; nor can 
any other system give such a 
guarantee. . The risks and 
fluctuations of a normal labor 
market are perfectly bearable so- 
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cially and economically. But we 
cannot stand the abnormal la- 
bor-market of a 
depression.” 


catastrophic 


The problem of unemploy- 
ment is involved with the prob- 
lem of depressions. The author 
states that while we know little 
about the causes of depression, 
‘we do know a good deal about 
the cure.” It consists in “over- 
coming the depression-caused in- 
ability to get going again.” 

Because of the interrelation of sub- 
jects and the necessarily tentative 
and qualified nature of many state- 
ments, it is difficult to make brief 
quotations without running the risk 
of misrepresenting the author. But 
the range and scope of the book can 
be indicated and readers directed to 
the text for full treatment. 

Ihe incisive and stimulating char- 
acter of the author’s thought may be 
indicated by a few excerpts: 

Two attempts have been made so 
far to solve the problem of industrial 
citizenship: Industrial paternalism and 
industrial unionism. Both have failed 
to solve the problem. .. . 

We can definitely state that collec- 
tivism—whether state socialism or state 
capitalism—is not the answer to the 
basic political problems of industrial 
society. Indeed it has no relevance 
whatsoever. State-ownership or state- 
management of industry would in no 
way result in a realization of equal op- 
portunities or of self-fulfillment for 
worker or foreman... . 

In an economy based upon indus- 
trial production, the organization of 
the productive resources is not only a 
prerequisite; it is itself an essential re- 
source. . . . We can replace one raw 
material by another, substitute manual 
labor for machines and vice versa. 
sut organization is irreplaceable. . . . 

. that behavior has become most 

profitable for the producer which is 

also most beneficial to society, namely, 
maximum production at minimum 
oe 

Under conditions of modern mass 
production, there is no conflict be- 
tween corporate interest in profitabil- 
ity and social interest in maximum 
production. 

It is also for lack of a dividing line 
between regulatory and_ restrictive 


practices that we lack a consistent 
and enforceable anti-monopoly policy 
which would be in the interest of both 
business and the society. 





The book concludes with the ob. 
servation that 
To develop in this country an eco. 
nomic policy which will give us a 
functioning industrial society based on 
free enterprise and the modern cor- 
poration, will not eliminate war. But 
it will greatly contribute towards world 
peace and stability—perhaps more and 
more directly than anything else in 
the United States could do by itself. 
RospertT N. WILKIN 
Cleveland, Ohio 


Tue SHORE DIMLY SEEN. 
By Ellis Gibbs Arnall. Philadelphia: 
J]. B. Lippincott Company. Novem- 
ber, 1946. $3. Pages 312. 

Since the founding of the Repub- 
lic, lawyers have been leaders in 
public affairs. Some have distin- 
guished themselves in high office. 
Others have by their eloquence 
shaped the political and economic 
thinking of the people. And still 
others have wielded great influence 
through their writings. Thereby they, 
too, have helped shape the destiny 
of the Nation. Few lawyers have been 
blessed with all these gifts. Among 
them, I think, can be counted Gover- 
nor Ellis Arnall of Georgia. 

At a time when momentous 
changes in the social, economic and 
political life of most of the Nations 
of the world are in the making, Gov- 
ernor Arnall has written a book that 
seems to me to compel thinking 
about the greatness of our own 
democratic institutions and acting to 
preserve them. Its title is taken from 
a phrase in our National anthem. 
Writing as he speaks, with power 
and lucidity and yet with charm, it 
may be said that The Shore Dimly 
Seen is a book for all the people. 
But it may also be said that this 
books holds a special interest for 
lawyers, since Governor Arnall has 
written this book out of his experi- 
ence as Attorney General and then 
as Governor of a sovereign State, as 
well as out of his wide knowledge of 
history and law and extensive study 
of public questions. 

That the Constitution of the 
United States provides the means 
for insuring economic freedom as 
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as political freedom is basically 
The Shore Dimly 
Seen. This is in the Jeffersonian 


t] theme of 


ucdition as Governor Arnall himself 

es in quoting from Jefferson’s 
historic letter to Donald, wherein he 
stated: “By a declaration of rights, 
| mean one which will stipulate 

edom of religion, freedom of the 
piess, freedom of commerce against 
monopolies . . . . These are fetters 

ainst doing evil which no honest 
government should decline.” (page 
189). Governor Arnall directs atten- 
tion largely to man-made barriers to 
economic freedom. The chapter on 
inonopolies (Chapter 12) as well as 
that entitled “Making Free Enter- 
prise Work” (Chapter 13) will hold 
an interest for those lawyers whose 
faith in the continuance of our 
\merican free enterprise system may 
have been shaken in an era of huge 
mergers, sprawling holding compa- 
nies, international cartels, and gov- 
ernment regulation of business in 
nany fields. 

Lawyers are inclined to view pub- 
lic laws as they do private laws — 
legalistically and phrase by phrase 
through a microscope. Few under- 
stand the law of conspiracy as ap- 
restraints of 
monopoly, which has to do with 


plied to trade and 
economics — a law that has “a gen- 
erality and adaptability comparable 
to that found to be desirable in con- 
stitutional provisions.” That law can- 
not be blueprinted as can an abstract 
of title or a procedure in the forma- 
tion of a corporate organization. 
While the Courts have laid down 
certain broad principles, the deter- 
mination as to whether such a con- 
spiracy actually exists depends upon 
facts, economic facts. Chapter 11, 
therefore, has a special interest for 
the legal profession, wherein is dis- 
cussed “the grand conspiracy in the 
transportation industries to fix the 
rates charged for public transporta- 
tion in this country.” 


In Chapter 11, Governor Arnall 
discusses the Georgia suit which in- 
voked the original jurisdiction of the 
Supreme Court of the United States. 
When he instituted this seemingly 
unprecedented suit to enjoin the 





railroads from making rates in com- 
bination allegedly discriminatory to 
Georgia and the South, I doubt if 
many lawyers believed the Court 
would take original jurisdiction over 
the case. Basing his procedure on 
Article III of the Constitution and 
his substantive rights on the Federal 
anti-trust laws, Governor Arnall per- 
sonally argued before the Court for 
his State. It is regrettable that argu- 
ments in that high tribunal are not 
reported. Those who heard the argu- 
ments in the Georgia case were wit- 
nessing a dramatic and significant 
moment in legal history. Here a 
Governor, not content to have his 
State rely upon the Federal Govern- 
ment for relief from oppressive con- 
ditions, was seeking, as the Founding 
Fathers clearly intended, to secure 
that relief for his State in the forum 
provided by the Constitution — the 
Supreme Court of the United States. 
A majority of the Court sustained 
him. What many lawyers seemed to 
miss was that this case involved a 
return to the Constitution — was 
just as radical as that! The relief 
sought is: “An injunction that would 
dissolve the conspiracy and free the 
individual carrier from restraint in 
the exercise of its managerial dis- 
cretion. In short, the State asked that 
the railroads function as free enter- 
prise and not as a Fascist Cartel.” 
(page 179). 

While protesting their innocence, 
the organized railroad industry seek 
legislation to exempt them from the 
anti-trust laws — and incidentally to 
render moot Governor Arnall’s suit. 
He says that this legislation, known 
as the Bulwinkle Bill, “would fasten 
a transportation monopoly upon the 
American people and permanently 
establish the principal means by 
which freight rate discrimination 
against the South and the West has 
been made possible.” (page 185). 
Governor Arnall ranks this legisla- 
tion with “the vicious ideology of 
the Webb Act,” which permits 
American firms to form combines in 
foreign trade while ostensibly com- 
peting at home. He holds that the 
theory of the Bulwinkle Bill “is iden- 


tical with that which flourished 


“Books for Lawyers” 








in Tudor England and Bourbon 
France, when favorites were rewarded 
with monopolies in tobacco, Rhenish 
Flemish lace, or Arabian 
more frankly, given a 
expressly permitting the 
holder and none other to practice 
slave raiding or piracy upon some 
specific sea.”” And, he states, its spe- 
cific purpose is, first, to remove trans- 
portation from the operations of the 
Sherman Act, the Clayton Act, and 
the ancient common law against con- 
spiracy, “thus assuring the monopo- 
lists of a colonial empire from which 


wine, 
horses; or, 
charter 


to drain raw materials”. Next week 
or next year or in the next decade, 
as he sees it, sponsors of this legisla- 
tion can by this same means secure 
exemption for monopolies in light 
metals, or oil, or some other basic 
essential (page 199). He gives facts 
and figures about monopolies as ar- 
resting as any of those presented for 
public consumption in the writings 
of the late Justice Brandeis. 

The sweep of The Shore Dimly 
Seen is as extensive as the problems 
that beset our country. The chapters 
on the problem of the Negro (Chap- 
ter 6), on land conservation (Chapter 
3), and those on the “sharecropper”’ 
and the “Okies”, merit reading. 
Lawyers cannot claim their tradi- 
tional role as leaders in their com- 
munities if they are unfamiliar with 
his view of these problems; this book 
makes it abundantly clear that they 
are the problems of us all. 

Chapter 17 contains some pointed 
observations about foreign affairs. 
Here, too, Governor Arnall ties eco- 
nomic freedom to political freedom. 
He outlines his requisites of a foreign 
policy as specifically as he sets forth 
a six-point program for a domestic 
policy. (Chapter 9). 

Governor Arnall has written a 
timely and highly significant book. 
It is being widely read and discussed. 
Many lawyers will not agree with 
his conclusions, but I suggest that 
those who have kept an open mind 
to receive new information and new 
thoughts wherewith to reexamine 
and check their own views and con- 
victions, will benefit by a reading 
of this book. Here is a testament by 
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a young statesman, an able lawyer, 


a speaker and a writer of capacity 
and charm. 
ARNE C. WIpRuD 

Washington, D. C. 

Editor’s Note: The JOURNAL selects 
the books to be reviewed in “Books 
for Lawyers’, and the reviewers, but 
not their opinions of the books. 
Ordinarily we do not publish volun- 
teered reviews. Mr. Arne C. Wiprud, 
formerly a Special Assistant Attorney 
General in the Department of Jus- 
tice, now practising law in the 
District of Columbia, submitted a 
The 
Dimly Seen, of which the author is 


well-written review of Shore 
the forceful lawyer who lately has 


been the Governor of Georgia. 


Previews’ of Books 


S \GE OF EMPORIA: Henry Hoit 
and Company has announced that 
the long awaited Selected Letters of 
William Allen White, edited by Wal- 
ter Johnson, Professor of History at 
the University of Chicago, should be 
available at all bookdealers by Jan 


9 Lard 


uary <4/. 


Lest FOR DEMOCRACY: 
Houghton Mifflin Company has an- 
nounced for February publication a 
Herbert Agar of 
Henry Adam’s History of the United 
States During the Administration of 


condensation by 


Jefferson and Madison, under the ti- 
tle The Formative Years. Published 
originally in nine volumes it is an 
exacting portrayal of the formative 
vears of our political pattern as seen 
by an outstanding man of letters who 
sensed that democracy would be 


faced with a formidable test and 
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We make an exception to our rule, 
to the extent of publishing Mr. Wip- 
rud’s submission. In it he states and 
argues for Governor Arnall’s legal 
contentions (and his own) in the 
State of Georgia case in the Supreme 
Court and the Department's suit in 
the United States District Court in 
Lincoln, Nebraska, as to railroads, 
their rates, the Interstate Commerce 
Commission, and the Antitrust Act. 
In reviewing Mr. Wiprud’s book, 
Justice in Transportation (31 A.B. 
A.J. 480), and again in reviewing 
Charles D. Drayton’s Transportation 
Under Two Masters (32 A.B.A.J. 272 
the JOURNAL’s reviewer commented 
critically upon the contentions of 
Messrs. Arnall and Wiprud. “I have 


wrote with that in mind. ($10). An- 
other book dealing with Henry Ad- 
ams is announced by the same pub- 
lisher for early distribution. Edited 
by Harold Dean Cater, it is a collec- 
tion of Adam’s letter highlights as 
gleaned from letters to his small cir- 
cle of intimate friends in Washing- 
ton. The nucleus of this collection is 
derived from the recently discovered 
John Gorham Palfrey letters. ($7.50). 


Power OF THE PRESS: The 
amazing story of three of America’s 
most influential newspaper families, 
the McCormicks, Medills and Pat- 
tersons, and of their unification of 
interests and organization by mar- 
riage, is told in An American Dynas- 
ty by John Tebbel. (Doubleday, 
$3). It deals principally with Colonel 
Robert McCormick, present pub- 
lisher of the Chicago Tribune, his 
eccentricities, business methods, and 


enjoyed reading the JOURNAL’s book 
reviews’, Wiprud, “] 
even enjoyed reading your review 
of my book”. We think that our 
readers will be glad to have Mr. 
Wiprud state his rebuttal, using Goy- 
ernor Arnall’s controversial volume 
as the occasion. Certainly the views 
expressed in the book are a part of 
the significant phenomena of our 
time, with which lawyers should be 
familiar, whether they agree with 
them or not. Mr. Wiprud’s stated 
opinions as to the book, and as to 
Governor Arnall, are neither en- 
dorsed nor disapproved, in publish 
ing his review and stating thus the 
circumstances. 


writes Mr. 


W. L. R. 


his consistent espousal of reaction- 
ary causes. 


Supreme COURT STORY: Li- 
ons Under the Throne is the title of 
a new book by Charles P. Curtis, 
Jr., co-editor of The Practical Agi- 
tator. The book deals with the func- 
tions and limitations of the Supreme 
Court, and about some of the jus- 
tices who have shaped its most sig- 
nificant judgments. (Houghton Mif- 
flin Company; tentatively $3). 


7 ” eiasesaaieica 
OMPLACENT DICTATOR”: 
A timely book on Falangist Spain 
and her ruler, Franco, will be pub- 
lished by Alfred A. Knopf on Janu- 
ary 23. Complacent Dictator is 


written in a frank and unflattering 
method by Sir Samuel Hoare (Vis- 
count Templewood), member of the 
British Wartime Mission to Spain. 
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by Edgar Bronson Tolman* 


Public Utility Holding Company Act of 
1935—Constitutionality—Validity of 
“Death Sentence” 


{merican Power & Light Co. v. SEC, 
90 L. ed. Adv. Ops. 89; 67 Sup. 
Ct. Rep. 133; U. S. Law Week 4013 
Nos. 4 and 5, decided November 25, 
1946). 


Chis opinion disposes of certain 
questions raised as to the constitu- 
tionality of §11(b) (2) of the Public 
Utility Holding Company Act of 
1935, as applied to American Power 
« Light Company and Electric Power 
* Light Company. These corpora- 
tions are two of the subholding com- 
panies in the Electric Bond & Share 
Company system, which constitutes 
the largest system registered under 
the Act. After appropriate notice 
and hearing the Securities and Ex- 
change Commission found that the 
corporate structure and continued 
existence of American and Electric 
unduly and unnecessarily compli- 
cated the Bond and Share system and 
unfairly and inequitably distributed 
voting power among the security 
holders of the system, in violation of 
the standards of §11(b) (2). Their 
dissolution was ordered, and they 
were required to submit plans to ac- 
complish that. The Circuit Court 
of Appeals, First Circuit, supported 
the Commission’s action. 

On certiorari, the judgment was 
affirmed by the Supreme Court. Mr. 





* Assisted by James L. Homire. Tax case reviewed 
by Mark H. Johnson. 


Review of Recent Supreme Court Decisions 


Justice Murpny delivered the opin- 
ion of the Court. 

The opinion first considers and 
rejects the contention that §11(b) (2) 
of the Act is unconstitutional under 
the commerce clause. The basis for 
sustaining the validity of §11(b) (2) 
is found to be similar to that which 
supports the validity of its statutory 
companion, §11(b) (1), as held in 
North American Co. v. SEC, 327 USS. 
686. 

The contention is also rejected 
that §11(b) (2) is an unconstitutional 
delegation of legislative power to the 
SEC, through failure to prescribe 
ascertainable standards for guidance 
in carrying out its functions. The 
Act requires the Commission to act 
so as to ensure that the corporate 
structure or continued existence of 
any company in a holding company 
system does not “unduly or unneces- 
sarily complicate the structure” or 
“unfairly or inequitably distribute 
voting power among security hold- 
ers.” It was argued that these words, 
undefined in the Act, are legally 
meaningless and connote no histori- 
cally defined concepts, and _ that 
therefore the Commission is left to 
unlimited whim and unfettered dis- 
The Court concludes that 
these arguments are without merit. 


cretion. 


It is observed that the words alone 
are not utterly meaningless to those 
familiar with corporate affairs. But 
it is denied that they need be tested 
in isolation; rather, they are to be 
considered in the light of the factual 


background out of which the legisla- 
tion grew. In this setting and in the 
light of the recitals of the Act and 
the declarations of Congress, “a 
veritable code of rules reveals itself 
for the Commission to follow. These 
standards are certainly no less defi- 
nite in nature than those speaking 
in other contexts of ‘public interest,’ 
‘just and reasonable rates,’ ‘unfair 
methods of competition’ or ‘relevant 
factors’.” After alluding to the im- 
possibility for Congress itself to for- 
mulate rules for each situation within 
the scope of the legislative policy, 
Mr. Justice Murpny adds: “‘Necessity 
therefore fixes a point beyond which 
it is unreasonable and impractical to 
compel Congress to prescribe detailed 
rules; it then becomes constitutional- 
ly sufficient if 
delineates the general policy, the 


Congress clearly 
public agency which is to apply it 
and the boundaries of this delegated 
authority. Private rights are pro- 
tected by access to the courts to test 
the application of the policy in the 
light of these legislative declarations.” 

A question of procedure as to 
notice and hearing is considered, 
after which the opinion proceeds to 
factual basis, 
evidence, on which the 


a discussion of the 
shown by 
Commission made the statutory find- 
ings against American and Electric. 
Particular stress is placed on the fact 
that the ratio of capital investment 
(by Bond and Share) to control of 
total capital invested is in the ratio 
of 1 to 73 in the case of American 
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and | to 37 in the case of Electric. 
It is concluded that the Commission’s 
findings are supported by evidence. 

“The major objection” raised by 
American and Electric was addressed 
to the Commission’s selection of dis- 
solution as necessary to correct the 
evils found to exist. The argument 
was made that the statutory words 
“in the holding company system” 
limit the Commission to orders re- 
moving a particular company from 
the system and do not permit an 
order terminating its corporate ex- 
istence. This is rejected as contrary 
to the grammatical structure of the 
provision, as opposed to the policy 
and other provisions of the Act, and 
as out of harmony with the pertinent 
legislative history. Moreover, the 
Court finds the choice of dissolution 
as a remedy to be not so lacking in 
reason as to constitute an abuse of 
discretion. 

Finally, the Court considers and 
rejects the argument that the Com- 
mission erred in its treatment of 
plans filed by the companies under 
$11 (e), 
§11(b) (2) without dissolution. The 
Court concludes that there was no 


designed to comply with 


reversible error on this ground, but 
notes that American and Electric are 
not yet foreclosed from attacking the 
orders under §11(b) (2), if the condi- 
tions on which those orders rest can 
be shown to exist no longer. 

Mr. Justice 
curred, except that he thought that 


FRANKFURTER- Con- 
consideration of the requirements of 
notice and hearing under §11(e) is 
not required, in view of the particu- 
lar circumstances under which the 
§11(b) (2) orders were made. 

Mr. Justice RuTLepce delivered a 
concurring opinion in which he ex- 
pressed the view that the Commis- 
sion had not complied with the 
notice and hearing requirements of 
§11(e) dealing with voluntary plans. 
In this connection it is to be noted 
that the proceedings, later instituted 
under the latter provision, were con- 
solidated with the §11(b) (2) proceed- 
ings. Though of the view that the 
Commission had not proceeded in 
accordance with the requirements as 
to §11(e) cases, Mr. Justice RUTLEDGE 
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concludes that the companies had 
waived their rights to hearings to 
which they were entitled under those 
requirements. 

Mr. Justice Reep, Mr. Justice 
DoucLtas and Mr. Justice JACKSON 
took no part. H. 

The was argued by Mr. 
Arthur A. Ballantine and Mr. Daniel 
James for the companies and by Mr. 
Roger S. Foster for the SEC. 


case 


Criminal Law—Mann Act—Polygamy 
—Ejusdem Generis—Stare Decisis 
Cleveland, et al. v. U. S., 90 L. ed. 
Adv. Ops. 1; 67 Sup. Ct. Rep 13; 
U. S. Law Week 4004 (Nos. 12-19, 
decided November 18, 1946). 


This case involves the separate ap- 
peals of eight persons convicted on 
a charge of violation of the Mann 
Act. The defendants were members 
of a polygamist sect who call them- 
selves Fundamentalists. They not 
believed in 
practiced it. 


only polygamy but 

In order to indulge in the polyga- 
mous practice, members of the sect 
crossed state lines in company with 
the women to whom they were un- 
lawfully married or took unmarried 
girls across state lines, to facilitate 
their unlawful marriage to men who 
were already married to one or more 
women. 

On the trial it was urged in defense 
that to take a plural wife across state 
lines for the purpose of cohabitation 
was not within the language or the 
intent of the Mann Act. On the other 
hand it was claimed by the Govern- 
ment that the undisputed acts came 
within the last phrase of the provi- 
sion of the Act which makes it an 
offense to transport in interstate com- 
merce “any woman or girl for the 
purpose of prostitution or debauch- 
ery, or for any other immoral pur- 
pose.”” The judgment of conviction 
was afirmed by the Circuit Court of 
Appeals for the Tenth Circuit. The 
Supreme Court affirmed. 

The opinion of the Court was 
delivered by Mr. Justice DouGLas. 

It had been contended that the 
sole purpose of the Mann Act was to 
prevent and to punish the carriage 





of women across state lines for pur. 
poses of prostitution or debauchery 
and that the transfer of plural wives 
across state lines for the purpose of 
cohabitation was not embraced 
within the terms of the statute, being 
of a different class from that of pros- 
titution and debauchery. It was 
further claimed on defense that the 
prohibition was confined to acts for 
a profit motive and therefore did not 
embrace the motive of cohabitation 
without that motive. 

Mr. Justice DouGLas pointed out 
that prostitution and debauchery 
were quite different offenses; that 
while prostitution involved the profit 
motive, debauchery has no such im- 
plication but may be “motivated 
solely by lust.”” Since, therefore, the 
prohibition extended to more than 
what nas been called “White Slave 
Traffic’, the scope of the act was en- 
larged by the use of the word ‘“‘de- 
bauchery”, and the passage of state 
boundaries for the purpose of illegal 
cohabitation with a plural wife comes 
within the meaning of the words 
“other immoral purposes.” 

In further support of his interpre- 
tation of the words “other immoral 
purposes”, Mr. Justice DouGLas 
pointed to the principle of legislative 
construction that when the words in 
ene act have received judicial inter- 
pretation and when after that inter- 
pretation those words are incorpo- 
rated into a subsequent act, the 
legislature will be presumed to have 
used the words in the same sense in 
which they were used and _inter- 
preted in the prior act. The opinion 
cites United States v. Bitty, a prosecu- 
tion based on a statute which forbade 
the importation of an alien woman 
“for the purpose of prostitution or 
for any other immoral purpose.” In 
that case the proof showed the im- 
portation of an alien woman so that 
she could live with 
his concubine. 


defendant as 
The defense in that 
case claimed that concubinage was 
so different from prostitution that 
under the principle of ejusdem 
generis the words “other immoral 
purpose” could not include “con- 
cubinage”. That contention was re- 
jected by the Court. Two years after 
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Mann Act was 
passed. Mr. Justice Douc.as declares 
that, “Because of the similarity of 
the language used in the two acts, 
the Bitty case became a forceful 
precedent for the construction of the 
Mann Act.” The opinion refers also 
to Caminetti v. United States where 
a woman was transported in inter- 


decision the 


state commerce for concubinage and 
it was held that the defendant had 

transported her for an “immoral 
purpose” within the meaning of the 
fann Act. 

Mr. Justice BLack and Mr. Justice 
JAcKsON dissented, noting as the 
crounds for their dissent that “affirm- 
ance requires extension of the rule 
announced in the Caminetti case and 
that the correctness of that rule is so 
dubious that it should at least be 
restricted to its particular facts.” 

Mr. Justice RUTLEDGE delivered a 
concurring opinion in which he de- 
clared that until the Caminetti case 
and the cases following that decision 
were overruled by formal vote of the 
Court, it remained the law of the 
land and for that reason he felt com- 
pelled to concur in the prevailing 
opinion. 

Mr. Justice Murpny filed a dissent- 
ing opinion. The basis of his dissent 
was the eyusdem generis doctrine. He 
assents to the statement in the pre- 
vailing opinion that “the phrase ‘any 
other immoral purpose’ must be con- 
fined 
immoralities as that to which prosti- 
tution and debauchery belong”, but 
denies that polygamy is “in the same 


to the same class of sexual 


xenus” as prostitution and debauch- 
ery. He catalogues and defines the 
four fundamental forms of marriage: 
(1) monogamy; (2) polygyny; (3) 
polyandry; (4) group marriage and 
distinguishes them from prostitution 
and debauchery. He further declares 
that “marriage, even when it occurs 


in a form of which we disapprove, is: 


not to be compared with prostitution 
or debauchery or other immoralities 
of that character. He cites and ana- 
lyzes the Caminetti case and states 
that he thinks it should be overruled. 

Turning to the doctrine of stare 
decisis he says that this doctrine “does 
not require a Court to perpetuate a 





wrong for which it was responsible, 
especially when no rights have ac- 
crued in reliance on the error.” 

He concludes his dissenting opin- 
ion with the statement that the con- 
duct of men who cross state lines with 
women and girls should be judged by 
standards set forth by the legislature 
and that it does not fall within the 
judicial function to be the arbiters 
of the morality of those men. T. 

The case was argued by Mr. Claude 
T. Barnes for Cleveland, et al. and 
by Mr. Robert M. Hitchcock for the 
Government. 


Indian Law — Rights of Indians to 
Compensation for the Taking of 
Lands in the State of Oregon De- 
scribed in Certain Unratified Treaties 
U. S. v. Alcea Band of Tillamooks, 
et al., 90 L. ed. Adv. Ops. 111; 67 
Sup. Ct. Rep. 167; U. S. Law Week 
4032 (No. 26, decided November 25, 
1946). 


In 1935 Congress passed an Act 
(49 Stat. 801) granting jurisdiction 
to the Court of Claims to hear and 
adjudicate cases involving claims 
based on the “original Indian title” 
in lands occupied by the Indian 
tribes described in certain unratified 
treaties negotiated in the Territory 
of Oregon. Eleven Indian tribes 
brought suit in the Court of Claims 
against the United States under that 
statute. Four of those tribes iden- 
tified themselves as entitled to sue 
under the Act, proved their original 
Indian titles, and demonstrated an 
involuntary and uncompensated 
“taking” of such lands. The Court of 
Claims granted compensation and 
the Government filed petition for 
certiorari. The Supreme Court took 
the case and affirmed the decision of 
the Court of Claims. 

The Cuter Justice announced the 
judgment of the Court and delivered 
an opinion in which Mr. Justice 
Doucias, Mr. Justice FRANKFURTER 
and Mr. Justice MurpHy joined. 

The CuierF Justice first reviews the 
statute here involved, reviews the 
history of the case and declares it to 
be a case of first impression because 
“Prior to 1929 adjudications of 
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Indian claims against the United 
States were limited to issues arising 
out of treaties, statutes, or other 
events and transactions-carefully des- 
ignated by Congress”. No treaty was 
ever consummated in regard to the 
land in controversy. The rights ad- 
judicated were the original Indian 
rights and but for the statute in ques- 
tion there would have been no right 
to adjudicate them. On this point the 
CuirF Justice says, “If, as has many 
times been said, the manner of ex- 
tinguishing Indian title is usually a 
political question and presents a non- 
justiciable issue, Congress has ex- 
pressly and effectively directed other- 
wise by seeking in the 1935 Act... .” 
And further, “That which 
within the power of Congress to with- 
hold from judicial scrutiny has now 
been submitted to the courts.” 
While the decision enters an 
hitherto unoccupied field it must be 
borne in mind that the statute is 
narrow; it does not have nationwide 


was 


effect; it grants jurisdiction only in 
the State of Oregon and, even there, 
jurisdiction is confined to lands as 
to which treaties were negotiated by 
representatives of the government 
but not approved by Congress. Mr. 
Justice JACKSON did not participate 
in the consideration or decision of 
the case. 

Mr. Justice BLAckK filed a concur- 
ring opinion which holds that Con- 
gress by the Act in question, “created 
an obligation on the part of the gov- 
ernment to pay these Indians” for 
their Indian title. 

Mr. Justice Reep with whom Mr. 
Justice RutLepce and Mr. Justice 
Burton joined, delivered a dissent- 
ing opinion. He believes that the 
effects of this decision are unforesee- 
able in that numerous claims may be 
reopened against the United States 
for past taking of aboriginal lands. 
He states that there are two kinds 
of occupancy by Indians of tribal 
lands: First, occupancy as aborigines 
until that occupancy is interrupted 
by governmental order; and, second, 
occupancy of a certain area by grant 
of Congress. Under the second type 
of occupancy the Indians acquire 
rights which cannot be taken without 
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compensation. But under the other 


type, Mr. Justice REED maintains, 
the Indians “Get no right to con- 
tinue to occupy the lands”, and, in- 
terference with that right by the 
United States has never previously 
given any right to compensation, 
legal or equitable. 

REED 


Court to be in error in the present 


Mr. Justice believes the 
holding that the manner of terminat- 
ing this Indian title by the United 
States is limited by the duty to pay 
that 
from the days of the colonies to the 


compensation. He maintains 
present, the sovereign has always 
been able to extinguish such title 
without compensation, and says that 
the manner of extinguishing such 
titles “has been held, continually, a 
political matter. The jurisdictional 
act now under consideration does not 
purport to change a political matte 
to a justiciable one.” Believing that 
there are no legal or equitable claims 
that grew out of the taking of this 
Indian title, actionable now because 
the bar to their being sued on has 
been removed—as he believes is the 
he would re- 
of the Court of 
Claims. z. 
The case was argued by Mr. Walter 


holding of the Court 


verse the decision 


J. Cummings for the Government 
and by Mr. Everett Sanders for Alcea 
Band of Tillamooks, et al. 


Interstate Commerce Act—Application 
to Pipe Lines as Common Carriers 
Champlin Refining Co. v. U. S., 90 
L. ed. Adv. Ops. 9; 67 Sup. Ct. 
Rep. 1; U. S. Law Week 4001 (No. 
21, decided November 18, 1946). 


Ihe questions presented here were 
(1) whether Section 1 of the Inter- 
state Commerce Act includes the ap- 
pellant within the scope of the Act 
and (2) if 


it does, is it constitutional as so ap- 


as a “common carrier”; 


plied. —The Act applies to common 
carriers engaged in the transporta- 
tion of oil by pipe line from. one 
state to another. “Common carrier” 
is defined in Section 1 (3) (a) to in- 
clude “all pipe-line companies; ex- 
press companies; sleeping-car com- 
panies; and all persons, natural or 
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artificial, engaged in such transporta- 
tion as aforesaid as common carriers 
for hire.”” The impact of the Act on 
the Champlin Refining Company 
here occurred through the demand of 
the Interstate Commerce Commission 
that Champlin comply with the Com- 
mission’s requirements prescribed in 
respect of furnishing valuation data, 
pursuant to Section 19 (2) of the Act. 

The Commission held Champlin 
subject to Section | and the District 
Court sustained the Commission. On 
appeal the Supreme Court affirmed, 
bench. 


by a divided 


JACKSON 


Mr. Justice 
delivered the prevailing 
opinion. It is pointed out that the 
words in the Act 
§1 (3) (a) 


portation as aforesaid as common 


occurring in 
“engaged in such trans- 


carriers for hire’ do “not affect the 
generality of the first clause as to 
under the 
authority of Valvoline Oil Co. v. 
U. S., 308 U. S. 141, 146. That case 
and The Pipe Line Cases, 234 U.S. 


548, were urged by Champlin as gov- 


pipe line companies,” 


erning this case, because here, as 
there, the company was transporting 
only its own property from state to 
state. But the Court distinguishes 
those cases as not involving transpor- 
tation, because there the movement 
was for the companies’ own use, 
whereas here “the oil is not being 
moved for Champlin’s own use.” 
(nd, while Champlin is not a com- 
mon carrier for hire in the common 
law sense, the Act does not stop there, 
but includes “‘all pipe-line companies 

a meaningless addition if it thereby 
included only what the term without 
more always had included.” 

\s to the constitutional argument, 
the Court points out that the powe 
to regulate interstate commerce is not 
dependent on the technical common 
carrier status, but “is quite as exten- 
The 
regulation is held to be within the 


sive over a private carrier.” 


commerce power and free from any 


infirmity under the due _ process 
clause. 

Mr. Justice Reep delivered adissent 
in which Mr. Justice FRANKFURTER, 
Mr. Justice DoucLas and Mr. Justice 
Burton joined. The dissent rests 


primarily on the view that under the 


.contractor 








Pipe Line cases and Valvoline cas 
the Act was construed to apply only 
to pipe lines that were in substance 
common carriers engaged in trans. 
porting oil for others. Since there 
has been no legislative change since 
the rendition of those decisions, it is 
argued that they govern this case. 
H. 
The case was argued by Mr. Harry 
O. Glasser and by Mr. Dan Moody 
for Champlin Refining Company 
and by Mr. Edward Dumbald for 
the Government. 


Contracts — Government Not Liable 
Under Standard Form of Contract for 
Its Delay Without Fault 

United States v. Foley, 90 L. ed. Ady 
Ops. 135; 67 Sup. Ct. Rep. 154; U.S. 
Law Week 4030 (No. 50, decided 
November 25, 1946). 


The claimant, an electrical con- 
fixed fee 


to supply materials for and _ install 


tractor, agreed for a 
a field lighting system at the National 
Airport, Gravelly Point, Virginia. 
‘The contract was on a standard gov- 
ernment form, and the contractoi 
agreed to finish the job in 120 days. 
It actually finished 277 days after the 
government gave notice to proceed. 
The completion of work necessarily 
antecedent to the contractor’s opera 
tions took longer than had been antic 
ipated, but without fault of eithe: 
the government or the contractor. 
The contract provided for liquidated 
damages of $100 a day against the 
contractor for certain delays; but the 
government extended the time and 
no liquidated damages were assessed 
against the contractor. However, th« 
delays caused additional expenses to 
be incurred by the contractor on ac 
count of having to keep supervisory 
employees standing by. It is for 
recovery of these expenses that the 
sued in the Court ol 
Claims. 

That court allowed judgment for 
but on certiorari 
judgment reversed by the 
Supreme Court. Mr. Justice BLACK 
delivered the opinion of the Court. 
The opinion states that the case is 
governed by the decisions in Crook 


the contractor; 


was 
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§., 270 U.S. 4, and U. S. v. Rice, 
U. §. 61. The controlling con- 
siderations are found in the facts that 
tho government was expressly found 
hy the Court of Claims to be free 
from fault, and that there was no 
undertaking by the government to 
guarantee that the antecedent work 
iking runways available) would 
be without delay. Hence, runs the 
opinion, “the Government cannot 
held liable unless the contract 
can be interpreted to imply an un- 
qualified warranty to make the run- 
ways promptly available. We can 
find no such warranty if we are to be 
consistent with our Crook and Rice 
decisions.” 

Mr. Justice Rerp, Mr. Justice 
FRANKFURTER and Mr. Justice JACK- 
son dissented, holding that the gov- 
ernment’s “notice to proceed” had 
the legal consequences attributed to 
it by the Court of Claims. H. 

The case was argued by Mr. A. 
Debitt Vanech for the Government 
and by Mr. Alexander M. Heron for 
the contractor. 


Patents—Combination—Claims Inval- 
id Under R.S. 4888 When Sole Novel 
Element of Combination Is Defined 
Only by Its Function 

Halliburton Oil Well Cementing Co. 
v. Cranford P. Walker, et al.,90 L. ed. 
\dv. Ops. 15; 67 Sup. Ct. Rep. 6; 
U.S. Law Week 4008 (No. 24, decided 
November 18, 1946). 


Cranford P. Walker, owner of 
Patent No. 2,156,159, and the other 
respondents, licensees under the 
patent, brought this suit in a federal 
district court alleging that _peti- 
tioner, Halliburton Oil Well Ce- 
menting Company, had _ infringed 
certain of the claims of the Walker 
patent. The district court held the 
claims in issue valid and infringed by 
Halliburton. The Circuit Court of 
Appeals affirmed, 146 F. 2d 817, and 
denied Halliburton’s petition for re- 
hearing, 149 F. 2d 896. Petitioner’s 
application to the Supreme Court 
for certiorari urged, among other 
grounds, that the claims held valid 
failed to make the “full, clear, con- 
cise, and exact” description of the 


alleged invention required by Rev. 
Stat. 4888, 35 U.S.C. § 33, as that 
Statute was interpreted in General 
Electric Co. v. Wabash Electric Co.} 
304 U. S. 364. 

Mr. Justice Back delivered the 
opinion of the Court, holding the 
claims sued upon to be invalid as 
not in compliance with R.S. 4888 (35 
U.S.C. § 33). The invention con- 
sisted of an apparatus or combina- 
tion which the Court found to be old 
with the exception of a single ele- 
ment which was defined as “means 
associated with said pressure respon- 
sive device for tuning said receiving 
means to the frequency of echoes 
from the tubing collars . . . to clearly 
distinguish the echoes from. said 
couplings from each other”. The 
Court said that the language of the 
claims thus describes “this most 
crucial element” in terms of what it 
will do rather than in terms of its 
own physical characteristics or its 
arrangement in the new combina- 
tion, and pointed out that such 
claims were held invalid in Holland 
Furniture Co. v. Perkins Glue Co., 
277 U.S. 245, and General Electric 
Co. v. Wabash Electric Co., 304 U.S. 
364, for failure to meet statutory 
requirements. 

Mr. Justice FRANKFURTER con- 
curred with the result. Mr. Justice 
BurTON dissented. 

The case was argued by Mr. Earl 
Babcock for Halliburton Oil Well 
Cementing Company and by Mr. 
Harold W. Mattingly for Cranford 
P. Walker. 


Taxation—Constitutionality of State 
Tax upon Sale for Export 
Richfield Oil Corp. v. State Board 
of Equalization, 90 L. ed. Adv. Ops. 
123; 67 Sup. Ct. Rep. 156; U. S. 
Law Week 4024 (No. 46, decided 
November 25, 1946.) 


The Supreme Court of California 
sustained a retail sales tax against 
the appellant, holding that it was 
not repugnant to the constitutional 
prohibition against “imposts or du- 
ties on exports”. 

Appellant is engaged in producing 
and selling oil and oil products in 
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California. It entered into a con- 
tract with the New Zealand govern- 
ment for the sale of oil. The price 
was f.o.b. Los Angeles, payment in 
London. Delivery was “to the order 
of the Naval Secretary, Navy Office, 
Wellington, into N. Z. Naval tank 
steamer R.F.A. Nucula at Los 
Angeles, California.” The oil was to 
be consigned to the Naval-Officer- 
In-Charge, Auckland, New Zealand. 
Appellant carried the oil by pipe 
line from its refinery in California 
to storage tanks at the harbor where 
the Nucula appeared to receive the 
oil. When the Nucula had docked 
and was ready to receive the oil, 
appellant pumped it from the stor- 
age tanks into the vessel. Customary 
shipping documents were given the 
master, including a bill of lading 
which designated naval officer in 
Auckland. Payment of the price was 
made in London. The oil was trans- 
ported to Auckland, no part of it 
being used or consumed in the 
United States. Appellant filed with 
the Collector of Customs a shipper’s 
export declaration. It did not col- 
lect, nor attempt to do so, any sales 
tax from the purchaser. The tax was 
assessed upon the gross receipts from 
the transaction. 

On appeal, the judgment was 
reversed in an opinion by Mr. Justice 
Douc Las. The tax was held uncon- 
stitutional because it was imposed 
upon a transaction which started the 
oil upon its “export journey”. It is 
immaterial that the oil was delivered 
to a ship furnished by the foreign 
purchaser, rather than to a common 
carrier, because “when the oil was 
pumped into the hold of the vessel, 
it passed into the control of a foreign 
purchaser and there was nothing 
equivocal in- the transaction which 
created even a probability that the 
oil would be diverted to domestic 
use.” 

The opinion considers the analogy 
to the Commerce Clause. Without 
answering the question of taxability 
under that clause, Mr. Justice 
DOouGLAs points out that the prohibi- 
tion against state taxation of inter- 
state commerce is merely “fashioned 

(Continued on page 93) 
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Administrative Law. .OPA. .congres- 
sional prohibition of judicial review 
of regulations .. 
immunity since it controlled distribu- 
tion rather than prices. .held void. . 
jurisdiction of District Court based on 
service on general agent of Admin- 
istrator. 


regulation without 


® In Keystone Steel & Wire Com- 
pany v. Porter, the United States Dis- 
trict Court for the Southern District 
of Illinois, Northern Division (Adair, 
J.), on October 26, 1946, held that a 
regulation of the Price Administra- 
tor, prohibiting every sale or pur- 
chase of iron or steel scrap made 
upon condition that the buyer or 
seller should sell to any person any 
other commodity, was not a regula- 
tion issued under § 2 of the Price 
Control Act and hence was not im- 
mune attack in the United 
States District Court. The Court 
therefore considered the regulation 
(Paragraph 2 of Amendment 8 to 
Maximum Price Regulation No. 4). 
It was held void as unauthorized by 
any statutory authority. 

Section 204 (d) of the Price Con- 
trol Act in terms deprives the Dis- 
trict Courts of the power to consider 
the validity of any regulation issued 
under § 2. The Court construed § 2 
as concerned entirely with the pow- 
ers of the Administrator to control 
prices and held that the attacked 
regulation had no sych effect but 
rather was designed to control dis- 
tribution. The Court rejected the 
argument that all regulations were 
immune where the Administrator in 
issuing them cast them into the 
form of price regulations. 

A subsidiary point concerned the 
right of the plaintiff to invoke the 
power of the District Court for its 
home district in a case where the de- 
fendant Administrator could not be 


from 
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served therein. The Court held that 
jurisdiction was conferred by service 
upon two other defendants, saying: 
“It is my opinion that where a per 
son subject to a regulation issued by 
a Federal Agency attacks the juris 
diction and power of the Agency to 
issue such a regulation jie may do 
so in the Federal Court in his home 
district providing the process of that 
court will run to the place of resi- 
dence of a general agent of the per- 
son issuing the regulation and can 
be served upon such agent.” 


Admiralty. . forfeiture for violation of 
license. .gambling as ‘‘trade"’ within 
statute. .gaming, rather than furnish- 
ing other recreation, vessel's ‘‘trade”’ 
. .deceptive change of name. 


® On 1946, Judge 


O'Connor, in the United States Dis- 
trict Court for the Southern District 


November 22, 


of California, Central Division, di- 
and _ for- 
feiture to the United States of the 
vessel concerned in the case of Unit- 
ed States v. The Barge Bunker Hill. 
The vessel, licensed for the coasting 


rected the condemnation 


trade, was used as a gambling resort 
while at anchor on the high seas. The 
condemnation was directed under 46 
U.S. C. 325 which requires forfeiture 
where a licensed vessel “is employed 
in any other trade than that for 
which she is licensed’. It was held 
that gambling was a “trade” within 
the meaning of the statute. The 
Court found that the Marine Inspec- 
tion Division of the United States 
Coast Guard, knowing that the barge 
was to be used for gambling, had is- 
sued to Sevenseas Trading and Steam- 
ship Company, Inc., a certificate of 
inspection authorizing the vessel to 
have on board 1,974 persons, exclu- 
sive of crew, while at anchor between 


Santa Barbara and San Diego. A. C. 
Stralla, president of the Sevenseas 
Company, had not wanted the vessel 
to be licensed but was required to 
obtain the license as a condition to 
obtaining the certificate of inspec 
tion. On the evening that the barge 
was seized, 2,000 people visited her 
Stralla testified that the profit: from 
the gambling devices for the first 
three days was $173,000 and admitted 
that the largest income of the vessel 
was from gambling. On the evidence 
the Court rejected the contention 
that the vessel's trade was furnishing 
food, beverages, musical entertain 
ment and dancing and sunning fa 
cilities. These were held merely in 
cidental to gaming. Although it was 
unnecessary to decide whether othe 
grounds for forfeiture existed, the 
Court specifically rejected the chargé 
of a deceptive change of name of th 
vessel as a ground. It appeared that 
while the barge’s proper name was 
painted on her bow and stern the 
name “LUX” appeared in large let- 
ters on each side. This condition had 
existed when she was certified, en 
rolled and licensed and had come to 
the attention of the officials con 
cerned, “LUX” was adopted by the 
owners as a contraction of “luxuri 
ous” and was the popular name by 
which the barge was known. The 
Court held that no deception actual 
or attempted was involved. 


Contempt. .criticism of judicial pro- 
ceedings..action pending unti! 
elapse of time for motion for new 
trial. .charge of prejudiced judge 
and fixed jury. .no clear and present 
danger to judicial administration. 


® The Supreme Court of Arkansas, 
on November II, 1946, (Bates v. 
State, SmithC. J.) reversed judgments 
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\icting of contempt the editors of 
the Arkansas State Press which had 
criticized the conduct of a trial where 
suikers had been convicted of un- 
lawful picketing. The Court stated 
the rule that “unless the writing pre- 
cipitates a clear and present danger, 
in consequence of which justice will 
he affected, recourse of the aggrieved 
person is prosecution for libel.” The 


whether he would bring a case to 
trial but held that it would be unjust 
and un-American to proceed with 
prosecution where, as here, there was 
serious doubt as to the success of the 
case, and defendants, because of long 
delays granted over their objections, 
could not obtain a fair trial. Previous 
motions to dismiss had been made. 
They were heard on January 25, 


behalf of the defendants without 
compensation, acknowledged thei: 
services with gratitude, saying “Their 
sacrifices were extensive; their finan- 
cial losses were great.” 


international law. .acts of foreign 
government within its territory. . 
claim of owner against transfer of 


A.C. published article had charged that: 1946. After the chief prosecutor, a property obtained by duress of for- 
Poe | hree strikers, who by all observa- special assistant to the Attorney Gen- eign government. .acts not review- 
vessel tion were guilty of no greater crime eral, had twice stated his doubts as able. 
is > than manag on . picket line, were whether a anne of defend- @ In the case of Bernstein v. Van 
hs s( a, © ee 2 a — an oma be names pera o " Heyghen Fréres Société Anonyme, in 
ca tiary yt ia ed gran jury, niagen oppertenin) 1ac nee the United States District Court for 
% [sic] w 1ile a scab who killed a striker given the prosecution to conduct an the Southern District of New York, 
‘ee is free’. It also quoted the defense at- investigation in Germany, wert geninal District Judge Coxe, on November 
“i torney renee nn 6 ae been ’ mare were, on aay verte wer 6, 1946, dismissed the complaint in 
ae ‘ — ~ pms mie a heresies _—e — a a an action brought by Arnold Bern- 
ae re os ‘ ” ings _ - — tr = - yom van 20, " it rn stein against the defendant which 
‘nk ae : ‘ ag age etore pegs — — ——— pe ight ~ 11S had acquired the Steamship Gandia 
rw where a Judge and Jury were so personal doubts of the sufficiency of = which plaintiff alleged had been ob- 
hing prejudiced and committed so many the evidence but stated that the De- tained from him by duress of Nazi 
fh r versible errors”. The Court ruled partment of Justice desired a trial - agents while he was imprisoned by 
ges that the criminal action was actually December. ‘The Court allowed a re- them. He stated that he knew that 
; ma pending when the publication was newal of the motions to dismiss in the Nazis were carrying out a pro- 
pia made although the only further pro- view of the special assistant's attl- gram of eliminating from German so- 
he ceeding that could have been taken tude, particularly as existing after 4 cial and economic life persons of the 
es was a motion for a new trial. The _ three months investigation in Ger- Jewish faith to which he belonged 
Tk reversal was thus placed upon the’ many. 1 he motions were opposed by and that unless he acceded to the 
: = vround of absence of any clear and an assistant attorney general other Nazi demands he and his family were 
“e present danger to judicial adminis- than the special assistant. He stated in real danger. The Court ruled that 
al (ration. that those then in charge of the the acts alleged were the studied and 
see an vesamierten did not share the special deliberate acts of the German gov- 
“4 6) ain SESE 'S doubts. No reasons wer€ ernment performed within German 
i Criminal law. .dismissal of doubtful given, but the assistant attorney gen- territory and not subject to review in c 
pl and long delayed case. .unjust to eral offered to submit to the Court a = our Courts. 
follow usual rule of prosecutor’s con- trial brief and a written report made 
ie trol. .brief and document rejected by the special assistant. These the 
_— where not furnished to defense.. Court refused to consider, in view of Public Utilities. .Public Utility Holding 
the voluntary services of assigned coun- theunwillingnessoftheprosecutionto Company Act of 1935. .dissolution 
= sel in ‘‘mass sedition cases’ acknowl- make the documents available to the under § 11(e)..reconsideration of 
; by edged. defendants and the recent condemna- approved plan after changes in cir- 
er © Menenabes By 100s. Junie tion of neanptance - CHENEY cumstances had rendered it unfair to | 
tun ob: dine: Diaaben dies: hon: tle der such circumstances expressed by common stock interest. | 
District of Columbia dismissed the the: Comber * Senior, Circuit 5 Tye Securities and Exchange Com- | 
celebrated so-called mass sedition Jusiges of te abaciage espe The  jnission in the Matter of Northern 
ie cases, United States v. McWilliams, final order of dismissal was withheld gy ates Power Company, on Novem- 
nti! et al. A trial which ended on Novem- until December 2, 1946, in order to ber 8, 1946, issued an opinion and 
ew ber 29, 1944, by reason of the sudden 8'¥ the prosecution opportunity t0 order vacating an earlier order ap- 
dge death of the justice presiding, had apply to appellate courts to review proving a plan submitted by a reg- 
ent been under way for eight months the dismissal before final judgments. istered holding company for its dis- 
and 18,000 pages of testimony had An appeal has been taken to the solution pursuant to § 11 (e) of the | 
been taken and 1,100 documents in- District of Columbia Cour: of Ap- Public Utility Holding Company Act 
™ troduced in evidence. The Court peals. In closing its memorandum of 1935. The original plan, as amend- 
a stated the rule that usually the prose- the Court, mentioning by name the ed, had been approved by order of | 
_ cutor would be permitted to decide twenty-two counsel who served on the Commission dated October 31, 





January, 1947 * Vol. 33 6] 














Courts, Departments and Agencies 






1945, and application had _ been 
made to the District Court of the 
United States for the District of Min- 
nesota for its enforcement. Prior to 
action by the Court the Commission 
reconsidered its approval when cer- 
tain objectors claimed that changes 
in circumstances had taken place 
subsequently thereto. While the orig- 
inal approval was based upon the as- 
sumption that there would be some 
reduction in post-war taxes and that 
senior securities could be refinanced 
at substantially reduced fixed charges 
and preferred dividend require 
ments, these contingencies were later 
resolved still more favorably to the 
interest. The Com- 
found that the 
earlier approved plan could not then 


common stock 
mission therefore 
be found to be fair and equitable to 
the common stock interest and va- 
cated the plan. The holding com- 
pany was directed to submit to the 
Commission a plan for its liquida- 
tion’ and dissolution. 


Sherman Act. .subsidiary corporation 
acting as broker for defendants and 
competitors 
undue restraint of trade and monopoly 
when interwoven with other incidents 
..such other incidents within district 


activities as creating 


give territorial jurisdiction. 


® The United States District Court 
for the Eastern District of Illinois 
held, in an opinion by Lindley, J., 
handed down September 21, 1946, 
that all the defendants in United 
States v. Great Atlantic & Pacific Tea 
Co., Inc., et al., were guilty of violat- 
ing the Sherman Act in carrying out 
a combination unreasonably to re- 
strain interstate commerce in food 
products and to monopolize such 
products. The case was tried by the 
Court upon waiver of a jury. The 
opinion was divided under fifteen 
heads: “Historical Development and 
Present Status of A & P”; “Defend- 
ants’ Buying Practices’; “Selling 
Practices. Profit Rates’; ‘Stock 
Gains”; “Alleged Coercion in Pur- 
chases of Manufactured and Proc- 


essed Food Products”; “Alleged Pref- 
erential Concessions, Allowances and 
Discounts”; “General Advertising Al- 
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lowances”; “Alleged Allowances for 
Pretended Services to Suppliers’’; 
“Atlantic Commission Company”; 
“Contact Committee’; “Coopera- 
tives”; “Meeting Competition”; “Fix- 
ing Prices with Competitors or Sup- 
pliers”; “Alleged False Front Activi- 
ties”; and “Defendants’ Expressed 
The conclusion of the 
Court is stated as follows: “Manipu- 
lation of gross profit rates, at times 
sufficiently to do away entirely with 
retail profit, in competition, pro- 
curement and enjoyment of buying 
preferences 


Policies’. 


discussed, 
whether in the form of discrimina- 
discounts, 


heretofore 


tory advertising allow- 
ances or otherwise, supplementing 
retail earnings or overcoming deficits 
with earnings of manufacturing sub- 
sidiaries, the coffee department and 
Acco, and other actions heretofore 
mentioned, even though some one 
or all of them standing alone might 
not amount to a violation of the law, 
when coupled and inextricably inter- 
woven with the activities of the Acco 
[Atlantic Commission Company }, re- 
flect inevitably the misuse of defend- 
ant’s power in competition with oth- 
ers to such an extent as to create un- 
interference with commerce— 
undue restraint of trade—of such 
character as to result in monopoly.” 
The activities of Atlantic Commis- 
sion Company thus made determina- 
tive were those of a broker in food 


due 


products. It was a subsidiary corpo- 
ration of the A & P group. It acted as 
a seller’s broker in arranging sales to 
A & P and to others and acted as a 
buyer’s broker in arranging sales 
from suppliers to others than A & P. 
Its activities were condemned in the 
following language: ‘Restraint of 
competition, it seems to me must fol- 
low conclusively from the multiple 
irreconcilable, inconsistent functions 
of Acco, including its obligation as 
an agent for sellers to sell high and 
its obligation as buying agent for A&P 
to buy as cheaply as possible. Any 
attempt to perform these and other 
inconsistent functions, I think it is ob- 
vious, must have inevitably resulted in 
illegal restraint of competition, when 
we keep in mind that Acco was the 
arm of A & P and that all its profits 





redounded to the credit of A&P”, 
To meet the point that there was 
no evidence of acts within the Court's 
district sufficient to give it the right 
to decide the issue, it called attention 
to four separate incidents as to which 
evidence had been given and to de. 
fendants’ practice in their retail 
stores in the district. No finding was 
made in the opinion that any of 
these incidents or defendants’ prac. 


tice in their retail stores had any 
direct connection with the activities 
of the Atlantic Commission Com- 
pany. 


Unlawful practice of the law. . prohi- 
bition by court rule. . drafting of legal 
instruments by trust companies. .ca- 
pacity of attorney to sue. .injunction 
proper remedy. 


® The Court of Appeals of Kentucky 
in the case of Hobson v. Kentucky 
Trust Co. (September 27, 1946, 
Thomas, J.) enjoined six banking 
and trust companies from “writing 
deeds, wills, conveyances and other 
legal documents requiring expert 
knowledge and equipment in their 
phraseology so as to comport with 
the law relating to such matters; o1 
engaging in preparing any instru- 
ment wherein it is designated as fidu 
ciary to enforce and administer the 
provisions in same, or to hold itself 
out as possessing the requisite knowl- 
edge so to do.” ‘Two actions had been 
brought by plaintiff, an attorney at 
law, who was later joined by the in- 
tegrated Bar Association of the State 
which intervened as a party. The 
lower court had dismissed the peti- 
tion on the ground that the acts com- 
plained of were authorized by statute 
and that Rule 18 of the Court of Ap- 
peals insofar as it attempted to cur- 
tail their performance was invalid. 
Section 30, 170 of the Revised Stat 
utes of Kentucky provides: “No rule 
adopted and promulgated under this 
section shall prevent a person not 
holding himself out as a practicing 
attorney from writing a deed, mort- 
gage or will, or prevent a person 
from drawing any instrument to 
which he is a party.”” Rule 18, in ef- 

(Continued on page 93) 
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Comment on the 1946 Ross Essay 

lo the Editors: 

The scholarly. Ross essay, regarding 
labor, neglects one of the fundamen- 
tals of our form of government. All 
men must be and remain equal un- 
der the law. Our labor difficulty is 
due primarily to the granting of spe- 
cial privileges, exemptions and im- 
and the 
abuse of the resulting power. 

In 1890, the Sherman Anti-Trust 
\ct was passed to prevent the con- 
centration of economic and political 
power in the hands of a few capital- 
ists. It states: “Every person who 


munities to labor unions 


shall monopolize, or attempt to mo- 
nopolize, or combine or conspire 
with any other person or persons, to 
monopolize any part of the trade and 
commerce among the several states, 
or with foreign nations, shall be 
deemed guilty,” etc. Our problem to- 
day is identical with the problem 
then, except that we have a few labor 
leaders in control, instead of a few 
capitalists. The remedy is the same. 
Strike out the 1914 
which exempted labor unions from 
the Anti-Trust Act. Strike out the 
“closed shop” clause of the Wagner 
\ct and all other legislation grant- 
ing special rights and privileges to 
any group, whether labor unions or 


amendment, 


otherwise. 

If the labor unions and their lead- 
ers are required to stand on an equal 
footing with all other citizens, then 
no special, intricate machinery need 
be considered for the disposition of 
labor disputes. Such disputes will 
then be the same as other types of 
disputes and the present machinery 
is adequate. 

Public utilities offer no special 
problem, as so many writers seem to 
think. In exactly the same measure 
in which we regulate the persons 
representing the capital and manage- 


ment of public utilities, we should 
regulate the workers of those utilities. 

Unless those who belong to labor 
unions automatically ceased to be 
human beings when they became 
members, we are faced with no differ- 
ent problem than the age-old one 
of the “few trying to dominate the 


many.” Why try to dream new and 
fancy remedies? 

W. Davis GRAHAM 
Kittanning, Pa. 


To the Editors: 


I have noted with interest the essay 
of Eugene C. Gerhart, on the subject 
of “Labor Disputes: Their Settle- 
ment by Judicial Process.” 

His discussion is most interesting, 
but it does not go far enough in my 
way of thinking, and that is that 
something should be done to use the 
judicial processes which are already 
established—not a _ conference be- 
tween the parties, mediation, volun- 
tary arbitration, compulsory arbitra- 
tion, government seizure or govern- 
ment ownership, but a formal judi- 
cial proceeding whereby either party 
has equal justice before the law, and 
equal right to have his side of the 
matter heard in an impartial and 
just way. 

I would suggest that considerable 
thought be given to the idea that a 
division be set up in each District 
Court of the land, such, let me say, 


“ 


as, “Labor Division” having a 
Referee for Labor in charge, such as 
we have in the Court of Bankruptcy 
Bank- 


processes be 


have Referees in 
That the 
similar, where either side can be the 
petitioner, and an impartial judge 
hear the evidence of both sides, and 


where we 
ruptcy. 


then have the matters decided upon 
the merits of the dispute. 
that this 


would eliminate the strike, the lock- 


It would seem to me 


out and many other summary actions 
taken by either the manufacturer or 
his labor. 

Finally, Management and Labor 
alike would be placed upon an 
equality before the law, and a deci- 
sion made impartially on the merits 
of the issues involved. This would 
eliminate the political aspect of any 
decision, and eliminate the political 
phase of any controversy, as we are 
now so prone to have. 

The labor union is a necessity in 
these times, because Courts or other 
administrative tribunals cannot hope 
to cope with each individual, our 
unions today having such a large 
membership. 

Ropert M. ANDERSON 

Muskegon Heights, Michigan 

An Appreciative Reader 

To the Editors: 

I write this in appreciation of two 
articles of transcendent and endur- 
ing quality which have recently ap- 
peared in the JOURNAL. These are: 
“The Historian and the Lawyer,” 
by Ben W. Palmer (September, 
1946), and “Louis D. Brandeis: Law- 
yer and Jurist,” by Walter P. Arm- 
strong (October, 1946). 

Both articles are rich in classical 
allusion, elegant beyond expression, 
stimulating to thought, and master- 
ful in literary style and development. 
Lord Campbell, in reviewing the un- 
exampled acquirements of Lord 
Mansfield, took occasion to remark 
upon the general supposition of the 
laity that one learned in the law 
must necessarily be devoid of literary 
accomplishment, and, contrariwise, 
that a man celebrated for his author- 
ship can have no law. Lord Mans- 
field was a notable exception to this 
thought; Messrs. Palmer and Arm- 
strong are others. Their splendid 
achievements create a poignant con- 
sciousness of inferiority in others like 
myself, who nevertheless rejoice that 
our profession contains within it two 
such distinguished luminaries. 

CHARLES D. MARSHALL 


New Orleans, Louisiana 
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The ‘Condemnation Rule” 
To the Editors: 


I noted with surprise the state- 
ment on page 718 of the JOURNAL 
for October that in the exercise of 
eminent domain “the power to take 
immediate possession of private 
property sought to be devoted to 
public use before the value of the 
property and the just compensation 
for its taking have been ascertained 
.. . has not been given to, or even 
sought to be exercised by or on be- 
half of, any of the States.” 


While it is true that about half of 
the State Constitutions require pay- 
ment in advance when property is 
taken by eminent domain, it is well 
settled that, in the absence of such 
specific provision, there is no con- 
stitutional requirement that compen- 
sation be ascertained and paid in 
In Massa- 
chusetts and many other States the 


advance of the taking. 


practise from earliest times has been 
to take land by eminent domain 
through an administrative order, the 
title and right to possession passing 
on the recording of the order. An 
award of compensation is usually ‘in- 
cluded in the order. The owners, if 
dissatisfied with the compensation 
thus awarded, may themselves insti- 
tute proceedings in court to have the 
compensation determined by a jury. 
If the taking is by a private corpora- 
tion, security to pay the compensa- 
tion must be deposited; in case of a 
taking by a public body politic and 
faith 
such body is sufficient. The newly 
adopted federal practise merely fol- 


corporate, the and credit of 


lows the long established pattern in 
many of the States. 


The dilatory and cumbersome 
method of requiring the final deter- 
mination and payment of compen- 
sation before work on the proposed 
public improvement can be begun 
in the States 


which use the administrative meth- 


has never been used 


od, and now that the federal govern- 
has followed their lead, it 
would seem 2n appropriate time for 
the other States to fall in line, even 


ment 
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though constitutional amendments 
would in many instances be required. 

PHILIP NICHOLS 
Boston, Massachusetts 


Editor’s Note: The sentence con- 
taining the statement to which Mr. 
Nichols takes exception was in an 
exposition of the contentions of the 
proponents of the draft “condemna- 
tion rule” and was prepared by one 
who was in exceptional position to 
state those contentions. On pages 
625-30 and 660 of the same issue we 
gave the text of the draft rule and 
indicated grounds on which it had 
been criticized. 

The JourNAL’s policy and practice 
as to such matters are to try to pre- 
sent fairly both sides, to help mem- 
bers of the Bar to form their own 
independent opinions about them. 
Under the exigencies of the making- 
up of that number, the statement of 
the proponents’ contentions was de- 
tached and put separately on page 
718. But the opening sentence and 
paragraph, and the whole context, 
showed sufficiently its nature. We 
understand Mr. Nichols to criticize, 
not the draft rule, but what was 
authoritatively written for us in sup- 
port of it. 


Governmental 
Disregard for Law 


To the Editors: 


Hand in hand with the breakdown 
of observance and enforcement of 
law in local communities, of which 
Attorney General Tom C. Clark 
wrote to the Presidents of Bar Asso- 
ciations on October 10, is the gen- 
eral disregard for law that has been 
encouraged by federal administrative 
agencies and courts. In fact, this atti- 
tude on the part of federal instru- 
mentalities invites, rather than dis- 
courages, local disrespect for enforce- 
ment and observance of law. 

The position taken by the Courts 
on the subject of freedom of speech 
in labor disputes is a matter in point. 
The United States Supreme Court in 
the Meadowmoor case found that 
acts of violence of the most far-reach- 
ing nature had been committed by 
the union involved in an effort to 


achieve its demands. These acts, jus- 
tified by the union as an exercise of 
the right to freedom of speech, were 
held sufficient by the Court to sup. 
port an injunctive “temporarily” 
banning all picketing. These were 
not, however, in the opinion of the 
Court, sufficient grounds for denying 
the resumption of picketing, if fu- 
ture picketing took the form of peace- 
ful persuasion. 

Under such rule, where is the 
incentive to conduct peaceful picket- 
ing from the outset of a labor dis- 
pute? Are the participants in a labor 
dispute encouraged to abide by local 
laws and have respect for the observ- 
ance of statutes? 

On the other hand, the NLRB, 
with the consent of the Courts, has 
circumscribed the employers’ effec- 
tive use of their rights of freedom of 
speech so as to make it a limited 
right, rather than an absolute one. 
This circumscription, taking form on 
a case-to-case basis, prohibits an em- 
ployer from the exercise of his rights 
if he orally threatens coercion in- 
stead of physically committing it as 
the unions were allowed to do under 
the Meadowmoor case. It restricts 
him in physical acts that may accom- 
pany his talks to employees; yet 
unions are not so restricted. Unions 
have complete license to utter any 
vile, misleading or abusive epi- 
thets they desire, under the Supreme 
Court’s doctrines, but NLRB and the 
Courts have required a different 
standard for employers. 

The absurdity to which NLRB is 
attempting to force its restrictions 
has recently been announced by 
NLRB as a prohibition against an 
employer’s talking to his employees 
during paid working hours. This 
doctrine of a “captive audience” in- 
troduces a new note in the unbeliev- 
able restrictions that are sought. 

Further illustrations of federal doc- 
trines that encouraged disrespect for 
law enforcement are numerous. The 
mere mention of the decision of the 
Supreme Court in the New York 
Truckers case demonstrates the ex- 
tent to which constitutional limita- 
tions are being pushed, while an ex- 
amination of NLRB and Court deci- 
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, presents the converse for union 
ities. Federal agencies or the 
( ts have sanctioned the repudia- 
by unions and employees of 
ements compromising the Wag: 
ner Act and Wage-Hour cases. The 
rosult has been large payments of 
k wages and liquidated damages. 
\LRB has prohibited an employer, 
upon penalty of being held in viola- 
tion of the Wagner Act, from requir- 
ing a union to post a bond guaran- 
ing fulfillment of its contractual 
ligations. A false oath by a union 
official as to the extent of the union’s 
nembership is not cause for the dis- 
issal of its petition seeking cer- 
lication by NLRB as the bargaining 
went of a company’s employees. 
| hese highlights negate, not only a 
sense of “fair play”, but also strike 
it the very heart of impartial appli- 
cation of laws; and this in turn causes 
riots, lynchings and mob actions. 
Unless the United States, through 
its Executive head, gets its own house 
n order, there is little that we as 
lawyers can do to bring the people 
ick to respect for the law and the 
:dministration of justice. The search- 
ight of public opinion can be lit by 
the Attorney Gencral and made to 
shine on these matters in a most 
eneficial manner. 
CHARLES A. NOONF 
Chattanooga, Tennessee 


Concerning Alexander H. Stephens 
To the Editors: 


In the review of the biography of 
\lexander H. Stephens by Rudolph 
Von Abele, in your issue for Novem- 
ber (page 757), the reviewer pays 
practically no attention to the merits 
of the biography itself, but devotes 
his space to his own viewpoint of 
Stephens. According to the reviewer, 
Stephens was a dreary, futile, legalist, 
with no sense of political realities, a 
man who “was an uninfluential mem- 
ber of Congress before and after the 
war.” 

All this is a matter of the review- 
er’s opinion. Maybe he is right. But 
in determining whether Stephens’ 
“record was largely one of futility” 
and whether or not as member of 


Congress his word carried influence, 


maybe it would not be out of place 
to cite two contemporary members of 
Congress, one before, and one after 
the war. 

A little Illinois lawyer, 
serving his first term in Congress as 
a Whig, at the age of 39, is writing a 
letter to his law-partner in Spring- 


known 


field, Illinois. 
“Washington, February 2, 1848. 

“Dear William: I just take my pen 
to say that Mr. Stephens of Georgia, 
with a voice like Logan’s, has just 
concluded the very best speech of an 
hour’s length 1 ever heard. My old 
withered dry eyes are full of tears 
yet.” 

The signature reads: “A. Lincoln”. 

Twenty-five years have passed. It is 
1873. A Civil War has been fought. 
A new party, the Republican, has 
arisen. Congress is again in session. 
James G. Blaine is Speaker. The 
Chairman of the Committee on Ap- 
propriations is James A. Garfield. 
The question before the House is 
that of the proposed repeal of a sal- 
ary increase previously voted by the 
House. Garfield is in favor of repeal. 
A speech is delivered against repeal. 
This is what Garfield says of the 
speech and of the speaker: 

‘Alexander H. Stephens of Geor- 
gia, reduced almost to a skeleton, 
lifted to his feet by friends and sup- 
porting himself on crutches and 
wearing a black cap and gloves; made 
a remarkable speech on the subject 
of salaries. I have never seen so much 
intellectual power exhibited from so 
fragile and feeble a form. During 
his speech which made a great im- 
pression on the House, the Speaker 
sent to me suggesting a reply. I did 
so with some effect I think, but not 
satisfactory to myself.” 

But perhaps neither Garfield nor 
Lincoln was a competent judge of 
what constitutes ability or effective- 
ness in speech. 

James M. ROSENTHAL 
Pittsfield, Massachusetts 


An ‘Open Forum” 
Is Suggested 


To the Editors: 


I think the crying need of the 
JouRNAL is that of an “Open Forum” 
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for the full and free discussion 
(under reasonable limitations as to 
space or words) of all problems and 
matters affecting or concerning the 
law, its administration, our Govern- 
ment, and its affairs, both foreign, 
national, and domestic, etc.; and let 
the “Open Forum” be open to out- 
siders or laymen, so that the Bar may 
have the viewpoints of the general 
public for use, information, and 
guidance. In other words, put more 
“democracy” into our JOURNAL, so 
that the thousands of attorneys who 
never attend an annual convention 
may know and get the ideas and view- 
points of other attorneys, for this 
“Open Forum” idea ought also to be 
given a place and made a part of 
the annual program of each annual 
convention of the American Bar 
Association. 
WILLIAM Reip DALTON, SR. 

Reidsville, North Carolina 


Editor's Note: We have much sym- 
pathy with the point of view earnest- 
ly expressed by our correspondent. 
We point out that the Constitution 
of our Association has contained 
since 1936, as one of its early and 
basic provisions (Article IV, Sec- 
tion 2), the requirement of an “open 
forum” at each Annual Meeting, 
with assurance that any member may 
offer from the floor a resolution on 
any subject within the province of 
the Association, have his resolution 
heard and reported on by the Resolu- 
tions Committee, and have it debated 
and voted on in the Assembly. In 
1946 this constitutional provision 
was amended so as to improve its 
operation and its assurance of the 
member’s right. “Open forums” on 
special topics are also held during 
the Assembly sessions, as was done 
this year with the proposed amend- 
ments of the Civil Rules of Proce- 
dure. Furthermore, the Constitu- 
tion was amended this year so as to 
provide, as a part of the Association’s 
representative structure, that those 
members who cannot come to an an- 
nual convention, may go to the Re- 
gional Meeting nearest their home 
towns, hear major issues debated, 
take part in the debates, and offer 
their own resolutions. (See 32 
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A.B.A.J. 588, 826). If adopted by the 
Regional Meeting, such a resolution 
goes to the next meeting of the Gen- 
eral Assembly or the House of Del- 
egates, or to both, as an expression 
of the views and recommendations of 
the members attending that Regional 
Meeting. 

Insofar as Mr. Dalton’s letter 
relates to the JOURNAL, it is our pol- 
icy to give representation and expres- 
sion in our columns to differing 
opinions on the legal aspects of many 
questions of general importance to 
the profession and the public, within 
the declared policies voted by the 
House of Delegates and the author- 
ized “objects” and province of the 
Association, broadly construed. Ou 
readers have doubtless noted many 
instances of that; we wish there could 
be more of them. 

From time to time we also give 
space to reasoned views which are 
contrary to the actions voted by the 
House of Delegates. We expect to 
publish more than a few things which 
many of our members will not agree 
with or like—things with which some 
or all members of the Board of Edi- 
tors may not personally agree. 

An unfortunate limitation on all 
this is the further curtailment of our 
paper supply along with the large 
increase in the number of copies 
which we have to print for the As 
sociation’s membership and for our 
non-member subscribers (law librar- 
ies, etc.). Inability to get the paper 
has compelled us to abandon or hold 
in abeyance numerous plans in this 
respect. We occasionally are able to 
make space for a notable article by 
a layman (e. g., that by Editor Jack 
Foster in 32 A.B.A.J. 621). Within 
necessary limitations as to length, 
“Letters to the Editors” enables in- 
dividual members to express their 
personal views. 


W.L.R. 


Brandeis’ Professional Conduct 
To the Editors: 


In Mr. Armstrong’s review of Alpheus 
T. Mason’s Brandeis, A Free Man’s 


Life, in your October issue, (page 
649), there is one passage which, 
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it seems to me, may be seriously, al- 
though unintentionally, misleading. 
I refer to the following passage, deal- 
relations with 
the United Shoe Machinery Com- 
pany ‘ 


ing with Brandeis’ 


It was claimed that in the United 
Shoe Machinery Case Brandeis used 
against the company information he 
had obtained when he represented it. 
Brandeis not only denied this, but in 
sisted that he had not really changed 
sides; that when he had nominally rep 
resented the company, his real clients 
had been the small manufacturers; and 
that he became aligned against the 
company only because it broke faith 
with them, Professor Mason does not 
venture a judgment on this issue, but 
his inclination is to be critical. Every 
experienced lawyer knows that under 
such circumstances one cannot lean 
too far backward, and Brandeis’ con 
duct seems to have been at least in 
questionable taste. 

From this passage the casual reader 
might conclude that there is some- 
thing in Professor Mason’s book 
to support the charges hurled against 
Brandeis by the United and its sup- 
porters on account of his opposition 
to the company, after a basic disa- 
greement had led to his resignation 
as a director. Quite the contrary is 
true. Professor Mason makes it clear 
that for more than three years after 
his break with the United, Brandeis 
leaned over backwards in refusing to 
take any position adverse to the com- 
pany, although several professional 
opportunities to do so came his way. 
Nor do I find anywhere in Mason’s 
book any support for the suggestion 
that Brandeis used against the com- 
pany confidential information which 
he obtained as a director or counsel. 
Indeed, the President of the United, 
in the nomination hearings, explic- 
itly disavowed that charge. (Sen. Doc. 
409, 64th Cong. Ist Sess. vol. 1, page 
186.) Furthermore, at the time Bran- 
deis acted as counsel, both for the 
United and for certain shoe manu- 
facturers, there was, so far as appears, 
no suggestion that he was represent- 
ing adverse interests; and neither the 
United nor the shoe manufacturers 
expressed the slightest dissatisfaction 
with his services. 

It is true that 
shows an inclination to be critical of 


Professor Mason 





Brandeis’ relations with the United, 
but that criticism is not directed at 
the activities in opposition to the 
United, which provided the alleged 
basis for charges of unprofessional 
conduct. Rather it is directed at what 
Mason regarded as the inconsistency 
between Brandeis’ original associa- 
tion with and defense of the United, 
and the views with respect to the 
evils of monopoly which Brandeis 
was just beginning to develop and 
express. Mason says, for example: 
“As a corporation lawyer, Brandeis’s 
earlier role in all this is understand- 
able, but it is not clear how one so 
gifted as People’s Attorney, so skilled 
in factual exploration, could un- 
knowingly have become deeply in- 
volved with a corporation designed 
and operated primarily to achieve 
monopolistic ends. This is the more 
bafHing in view of his emphatic pro- 
nouncements, stated in terms of basic 
principles, against ‘irresponsible pow- 
er,’ as such, and in all its various 
fields.” (page 228). Whatever may be 
thought of the validity of this criti- 
cism, so largely based, as it is, on the 
wisdom of hindsight, and so lacking 
in any allowance for the gradual de- 
velopment of Brandeis’ philosophy, 
it certainly lends no support to the 
charges of unprofessional or unethi- 
cal conduct which the United and its 
friends so assiduously fabricated and 
disseminated against Brandeis. 

This point seems to me to be 
worth clearing up, because it goes to 
the heart of Brandeis’ career.as a 
practicing lawyer, and as a “public 
private citizen.” Brandeis insisted 
that lawyers, even though they might 
serve large corporate interests, should 
never become the prisoners of those 


se 


interests, or as he put it, the ad- 
juncts of great corporations.” That 
was the real issue between Brandeis 
and the United; it is an issue which 
presses even more insistently on the 
lawyers of today than it did in Bran- 
deis’ time. If he was wrong on that 
issue, then it seems that we must lose 
the benefit of having the independ- 
ent judgment, as private citizens, of 
the leaders of the Bar on many ques- 
tions of far-reaching public impor- 
tance. That is a conclusion which, I 
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most of us are reluctant to 
NATHANIEL L. NATHANSON 


Northwestern University School of Law, 
( ago, Illinois 


ditor’s Note: Professor Nathanson 
1 course entitled to make and pre- 


sont his own inferences, as I did, 


rom Professor Mason's painstaking 
tudy of this controversial matter. 


s 


dcaders of the JOURNAL who wish to 
form their own opinions will do well 





Apo INISTRATIVE LAW—“Pro- 
edural Due Process in the Cancella- 
tion of Air Mail Route Certificates”: 
Che legality and propriety of the 
issuance of the Postmaster General’s 
summary order cancelling air mail 
route certificates in February of 1934, 
and the requirements of procedural 
due process under the Fifth Amend- 
ment of the Constitution (principally 
notice and opportunity to be heard) 
in promulgating such an order, are 
comprehensively considered in the 
leading article in the July issue of 
the Washington Law Review and 
State Bar Journal (Vol. XXI—No. 3; 
pages 123-157). While analyzing in 
detail the legal issues involved in the 
cancellation and the litigation result- 
ing from it, the author, Ernest How- 
ard Campbell, of the Washington 
Bar, prefaces his legal discussion 
with a succinct survey of the histori- 
cal and Congressional background of 
the aviation industry, with special 
emphasis upon air mail. His article 
will be continued in a subsequent 
issue. (Address: Washington Law Re- 





to read the book. It is true that, as 
Professor Nathanson’s earnest com- 
ment points out, Professor Mason’s 
chief criticism of Brandeis’ relations 
with the United was leveled at the in- 
consistency “between Brandeis’ orig- 
inal association with and defense of 
the United” and his later views and 
actions. I carefully phrased, however, 
my general statement that “Profes- 
sor Mason does not venture a judg- 
ment on this issue but his inclination 
is to be critical.” I still think this is 


Practising lawyer's guide to the 
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view and State Bar Journal, Univer- 
sity of Washington School of Law, 
Seattle, Wash.; price for a single 
copy: 50 cents). 


ApMINISTRATIVE LAW— 
“Some Comments on the Administra- 
tive Procedure Act”: A useful analysis 
of the provisions of the new Admin- 
istrative Procedure Act has been con- 
tributed to the September-October 
issue of the Illinois Law Review (Vol. 
XLI—No. 3; pages 368-422), by Na- 
thaniel L. Nathanson, Professor of 
Law at Northwestern University. 
Looking on the Act as having some 
ambiguities, Professor Nathanson’s 
review of its legislative history may 
be a reference source for attorneys 





Editor's Note 


Letters to the Editors 


accurate. It does not state nor imply 
that Professor Mason thought that 
Brandeis had been guilty of un- 
professional conduct. Rather, my 
thought was and is that he believed 
that Brandeis had been unwise in 
taking a course that might be sus- 
ceptible to misunderstanding. This 
was my own view when I used the ex- 
pression “questionable taste.” On fur- 
ther reflection I find no reason to 
change that characterization. 
W. P. A. 


19 


with problems of interpretation. De- 
tailed consideration is given to some 
of the more controversial features of 
the Act, such as the requirement that 
the prosecuting functions of agencies 
be separated from the adjudicatory 
functions, and the provisions dealing 
with the scope of judicial review of 
administrative action. The author 
suggests that the new Act represents 
a compromise between the views of 
those who have considered necessary 
a greater uniformity in federal ad- 
ministrative procedure, and_ those 
who deem diversity and flexibility to 
be among the most essential charac- 
teristics of the administrative process. 
A forecast of controversial issues 
which already are beginning to loom 
large is given by his opinion that the 
new Act will not require substantial 
modifications of existing administra- 
tive procedures and that its major 
contribution is likely to be what he 
regards as a codification of the best 
pre-existing law and practice. (Ad- 
dress: Illinois Law Review, North- 
western University Press, 357 East 
Chicago Avenue, Chicago, IIl.; price 
for a single copy: $1.00.) 





Members of the Association who wish to obtain any article referred to should 
make a prompt request to the address given with remittance of the price stated. If 
copies are unobtainable from the publisher, the Journal will endeavor to supply, 
at a price to cover cost plus handling and postage, a planograph or other copy of a 


current article. 


67 





January, 1947 * Vol. 33 


18 















































19 


Law Magazines 


Cons riTUTIONAL LAW-— 
“The Leave-it-to-Congress Trend in 
the Constitutional Law of Tax Im- 
munities”: The title of the leading 
article in the November issue of the 
University of Pennsylvania Law 
Review summarizes concisely the con- 
clusion of the author’s analysis of the 
recent Supreme Court decisions as to 
the respective tax immunities of Fed- 
cral and State Governments and the 
validity of State taxation of imports 
in foreign commerce (Vol. 95—No. 1; 
1-29). 


Spahr of Hunter College finds in the 


pages Professor Margaret 
Gerhardt 
(1938) to New York v. United States 


(1946), “repeated expressions of con- 


cases from Helvering v. 


fidence in Congress”, in opinions 
sustaining the application of federal 
taxes to State instrumentalities. Sim- 
ilar respect for the Congressional will 
is found in cases dealing with federal 
State 
After an analysis of the cases involv- 


immunities from taxation. 
ing State taxes on imports, particu- 
larly the recent Hoover and Allison 
case, she concludes that in this field, 
too, the Court now looks to the in- 
tent of the Congress, in determining 
not such taxes shall be 

Article I, Section 10, 
paragraph 3, of the 


The 
nouncement, says Professor Spahr, 


whether or 
validated unde 
Constitution. 
latest Supreme Court pro- 
“fits closely into the pattern of the 
inter-governmental tax cases in 
which a judicial finding for or against 
liability depends primarily upon the 
presumed intention of Congress and 
is declared to be subject to modifica- 
tion by express Congressional deter- 
mination.” Address: University of 
Pennsylvania Law Review, 3400 Chest- 
nut Street, Philadelphia 4, Pa.; price 
for a single copy: $1.00.) 


Lxsurance LAW —“Regulation 
of Fire Insurance Rates”: Some of the 
the 
regulation of fire insurance rates are 
canvassed in the November issue of 


principal problems faced in 


the University of Pennsylvania. Law 





68 American Bar Association Journal 


Review (Vol. 95—No. 1; pages 59-76). 
Robert B. Ely, II, counsel for an 
insurance 


the 
various State statutes and the expres- 


company, analyzes 
sions of judicial opinion on such fire 
insurance rate regulation subjects as 
the necessity for a hearing by the 
regulatory official, confiscation of the 
company’s property, standards pre- 
scribed for the guidance of the rate 
fixer in determining the permissible 
rate of profit, earned premiums, 
losses incurred and expenses incurred 
—all indispensable factors in the 
rate-making formula. The expense 
element of the rate formula, accord- 
ing to the author, is of major signifi- 
instances of trouble- 


cance; several 


some problems encountered in 
dealing with this item are detailed. 
(Address: University of Pennsylvania 
Law Review, 3400 Chestnut Street, 
Philadelphia 4, Pa.; price for a single 
copy: $1.00.) 


INTERNATIONAL LAW—“Sym- 
posium on World Organization”: 
The most comprehensive and rep- 
resentative assembly of material that 
has come to the attention of this 
department, on the subject of “world 
organization”, comprises the whole 
August issue (1331 pages) of The 
Yale Law Journal (Vol. 55—No. 5), 
which is devoted exclusively to that 
subject, with twenty-four contribu- 
tors of varying points of view and 
approach. Even the usual “law notes” 
and comments on decided cases are 
omitted. 

Mr. Justice William O. Douglas, 
of the Supreme Court, formerly of 
the Yale Faculty of Law, writes a 
trenchant foreword. Professor Quincy 
Wright, of the University of Chicago, 
evaluates the “Accomplishments and 
Expectations of World Organiza- 
tion’. Practically every current phase 
of the subject is illuminated, includ- 
ing objectives and conditions, legal 
and political tools for accomplish- 
ment, and economic and educational 
measures for effectuating a world 
policy. Many of the contributors are 





members of the Faculty at Yale, bu 
the legal scholarship of other insti 
tutions is well represented. Professo; 
Grant Gilmore’s well-written account 
of the International Court of Justice 
may be of particular interest to 
lawyers. Many of the articles are 
strongly favorable to world organiza 
tion and The United Nations, bu 
the objective character of the sym 
posium is attested by the inclusion of 
Professor Edwin Borchard’s earnest 
article on ‘The Impracticability of 
‘Enforcing’ Peace’. For convenience 
in reference, the volume reprints in 
full the Charter of The United Na 
tions and the Statute of the World 
Court. The symposium in entirety is 
a notable contribution by legal 
scholarship to the advancement of an 
informed public opinion. (Address: 
The Yale Law Journal, 127 Wall 
Street, New Haven, Conn.; price for 
a single copy of this special issue: 
$2.00.) 


é uniseaunence — “Borrowings 
in Roman Christian 
Thought”: The October issue of The 
Jurist (Vol. 6—No. 4; pages 457-476) 
contains a paper presented at th« 


Law and 


Catholic University of America by 
Dr. Miriam Teresa Rooney, of the 
Columbus University School of Law 
This scholarly exposition considers 
the inter-action of Christian thinking 
and established rules of civil law 
Ihe author finds evidences of such 
inter-action in current writings on 
the influence of Bracton. She sug 
gests that the interchange of ideas 
among states throughout the cen 
turies has established in some impo 
tant aspects a basis for world unity. 
She proposes that a systematic study 
of the borrowings, in the different le 
gal systems and in Christian thought, 
be undertaken to the end that unhis- 
torical assumptions which emphasize 
differ- 
ences may be revised. (Address: ‘The 


divisive factors of national 
Jurist, The Catholic University of 
America, Washington, D. C.; price 
for a single copy: $1.00). 
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Pi BLIC UTILITY LAW—“Ad- 

es at Meeting of Public Utility 
}aw Section”: As has been the prac- 

in recent years, the Public Utili- 

Fortnightly (Vol. XXXVIII — 
No. 11; pages 691-721) carries as an 
appendix to its November 21 issue 
three addresses at the annual meet- 
ing of the Association’s Section of 
Public Utility Law in Atlantic City 
on October 29. The principal ad- 
dress was that of Elmer A. Smith, a 
former Chairman of the Section, 
who is senior general attorney for 
the Illinois Central Railroad System. 
His subject was “The Application of 
the Anti-Trust Laws to Regulated 
Industries.” His address is timely 
in view of the current litigation as 
to the application of anti-trust laws 
to some phases of the railroad busi- 
ness. As published in the Fortnightly, 
it is well annotated and points up the 
issues as a sharp controversy between 
the Interstate Commerce Commis- 
sion as an agency of the Congress 
and the Department of Justice as an 
Executive department of the Govern- 
ment. Mr. Smith gives reasons for 
maintaining the all-inclusive regula- 
tory authority of the regulatory body. 
The other addresses included in the 
appendix are “Public Utility Prob- 
lems in the Air Industry,” by Oswald 
Ryan, of the Indiana Bar, Vice Chair- 
man of the Civil Aeronautics Board, 


and “Labor 
Utilities,” by Donald R. Richberg, 
of the Bar of Illinois and the District 


of Columbia. (Address: Public Utili- 


Disputes and Public 


ties Fortnightly, Munsey Building, 
Washington 4, D. C.; price for a 
single copy: 75 cents.) 


Trusts — Creditor’s Rights 

“Support Claims of the Wife and the 
Spendthrift Trust Interest of the 
Husband-Beneficiary”: 
between creditors seeking to collect 


The struggle 


their claims and debtors striving to 
avoid payment constitutes one of the 
most interesting chapters in legal his- 
tory. One phase is the endeavor of 
the creditor to reach the interest of 
the debtor in a spendthrift trust. In 
this field, the principle that a man 
may dispose of his property as he 
wishes and the equally important 
principle that debts should be paid 
if there is property to pay them meet 
head-on, with varying results. A 
creditor who in most jurisdictions 
has a good chance of collecting out 
of a spendthrift trust is a wife who 
holds a decree which makes provision 
for her support or the support of her 
children. The development of this 
doctrine in Pennsylvania is traced 
in an interesting and instructive arti- 
cle by John L. Bigelow in the Dickin- 
son Law Review for October (Vol- 


The Supreme Court and Public Opinion 


Law Magazines 


ume LI—No. |; pages I-Il). The 
applicable cases and statutes are dis- 
cussed; and it is pointed out that 
although a deserted wife may recover 
against a spendthrift trust, the same 
is not true of a divorced wife who 
seeks to collect alimony payments. 
(Address: Dickinson Law Review, 
Carlisle, Pa.; price for a single copy: 
75 cents.) 


WV ORKMEN’S COMPENSA- 
TION—“Assaults and Horseplay un- 
der Workmen’s Compensation Laws”: 
A lengthy discussion of the above is 
in the September-October issue of 
the Illinois Law Review (Vol. XLI— 
No. 3; pages 311-367). The same ex- 
position will appear also in the Law 
Society Journal of Massachusetts. 
Samuel B. Horovitz, who has written 
other authoritative studies of the de- 
velopment of practice and procedure 
under workmen’s compensation stat- 
utes, gives an exhaustive analysis of 
the trend of decisions under which it 
was ultimately established that in- 
juries received at the hands of fellow 
workers engaged in play, or in some 
cases in malicious assault, are com- 
pensable. (Address: Illinois Law Re- 
view, 357 East Chicago Avenue, Chi- 
cago, Ill.; price for a single copy: 
$1.00). 


The Supreme Court of the United States is a Constitutional Court. It's powers 
are derived from the Federal Constitution. The Supreme Court is, and we believe 
will ever be, the protector of American liberties and the rightful privileges of indi- 
vidual citizens. The issues before the Court are fateful for our republic. It may be 
presumed that the verdict of the Court, when rendered, will affect the life of every 


citizen. These weighty considerations and the fitting respect due the dignity of this 
high tribunal imperatively require that during its period of deliberation, the Court 
be free from public pressure superinduced by the hysteria and frenzy of an eco- 
nomic crisis. In addition, public necessity requires the quantitative production of 
coal during such period. 






—John L. Lewis’ letter of December 7, 1946, to members of the 
United Mine Workers, directing them to go back to work. 
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Lawyers 


in the 


News 





Robert N. 
WILKIN 





® A valued contributor to this issue 
and member of our new Advisory 
Board is “in the news” because of the 
case on trial before him during De- 
cember in the United States District 
Court for the Northern District of 
Ohio. United States vy. Central Sup- 
ply Association, et al. (the alleged 
“combine” of manufacturers, whole- 
salers, plumbers, and labor erganiza- 
tions in “white plumbing”’) is said to 
be the largest anti-trust suit ever filed 
by the Department of Justice. Its 
trial has been estimated as likely to 
last at least eight months. 
Nevertheless, Judge WILKIN con- 
tributes to “Books for Lawyers” a 
of Peter Drucker’s 
Concept of the Corporation, and we 


notable review 
publish also his Atlantic City address 
on the requirements for a juridical 
order and an independent, impartial 
and international judiciary, for the 
of such affairs as have 
become inescapably international in 


government 


their scope. 

He was born in New Philadelphia, 
Ohio, in 1886, and took his law de- 
gree at the University of Virginia, 
with post-graduate studies at Har- 
vard. Admitted to the Ohio Bar in 


70 


American Bar Association Journal 


1908, he practised law as the head of 
his firm in New Philadelphia. After 
serving as a member of the State 
Bar and the 
State Judicial Council, he became a 
Justice of the Supreme Court of Ohio 
in 1934. He left the kench to resume 
the practice of law, but in 1939 was 


Board of Examiners 


appointed by President Roosevelt as 
United States District Judge of Ohio. 
The quality of his judicial work has 
been such that he has several times 
been strongly endorsed, by judges 
and lawyers who know his work, for 
appointment to higher, even the 
highest, federal judicial service. 
Judge WILKIN has been a member 
Bar 
since 1914 and has been active as to 


of the American Association 
its affairs and policies, as well as in 
the Ohio State Bar Association and 
the American Judicature Society. In 
1938 he published “The Spirit of the 
He 
uted frequently to the JOURNAL and 


Legal Profession”. has_ contrib- 
other legal periodicals as to improv- 
ing the administration of justice, ju- 
dicial selection and tenure, interna- 
tional law and organization, and kin- 
dred subjects. He has been an out- 
spoken advocate of independent and 
impartial Courts, made up of judges 
chosen for their qualifications, ex- 
perience and fairness of tempera 
ment, without regard to partisan or 
political considerations. 


Clark M. 
CLIFFORD 





# The young American lawyer who 
received in December Nation-wide 
comment and commendation for his 
performance of duties as special 
The 
United States, is the thirty-nine year 
old CLark M. CLIFFORD, of St. Louis, 
who has been given principal credit 


counsel to President of the 


for having shaped, urged, and in- 









sisted on, the legal strategy which re. 
sulted in the Government's injunc. 
tion proceedings against John L, 
Lewis and the United Mine Workers 
and the return of the soft-coal miners 
to work. 

According to accredited reports, 
sharply differing courses of action 
were urged upon The President, by 
various advisers and groups. By some 
in high places, it was insisted that 
“judicial process can’t mine coal’, 
resolve the dispute, or end the threat. 
ening paralysis of the Nation’s econ- 
omy. CLIFFORD is said to have stood 
his ground for the legal proceedings 
well 
trained lawyer whose Missouri expe- 


he had recommended. As a 
rience had been in litigation rather 
than in politics or expediency, he was 
able to prevail against all who urged 
that resort to the Courts would not 
His 
experience had been of the kind that 


return the miners to the mines. 


carried conviction and weight in 
“top” legal strategy. 

Born in Kansas and having prac 
tised law as a partner in Jacob M. 
Lashly’s firm in St. Louis until he 
went in the Navy, CLirForp’s rise 
(32 A.B.A.J. 278, 


515). Today he ranks as one of the 


has been rapid 


most influential and trusted advisers 
of The President whom he first met 
as Senator Truman, at a dinner party 
in St. Louis in 1938. More than six 
feet tall and weighing around 200 
pounds, he puts vigor of mind and 





body back of his views of law and 
policy. 

John F. 

SONNETT 
® The barrister who bore for the 


Department of Justice the brunt of 
the advocacy in Court and in con 


ference, in the Lewis injunction pro 
ceedings, was JOHN F. SONNETT, an 
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\ssisiant Attorney-General, who was 

born in Throgg’s Neck, in what is 

now the Borough of the Bronx, nea 

the \Vestchester County line, in New 

York City. He was educated at Ford- 

ham College, and was admitted to 
New York Bar in 1933. 

Sonnett has held many positions 
in prosecuting staffs, in the United 
States Attorney’s office for the South- 
ern District of New York and in 
the Department of Justice, and has 
— 
work 
signed to the Secretary of the Navy, 


a reputation for court-room 
During the war he was as- 


ind received a citation for efficient 
fulfillment of legal and administra- 
tive duties, upon his return to the 
Department of Justice. 

It is reported that, in recognition 
of his work for the Government in 
the Lewis case and other prosecu- 
tions, he will be appointed as Solici- 
tor-General, to succeed J. Howard 
\icGrath, November was 
lected to the Senate from Rhode 


who in 


Island. 


The Honorable 
Esten Kenneth 


WILLIAMS 


® To illustrate some differences be- 
tween Canada and the United States 
as to the standards of judicial selec- 
tion and the choice of Bar Associa- 
Presidents, this department 
recently adverted to the fact that, 
“north of the border,” a Chief Justice 
may become the President of the 
Canadian Bar Association. This was 
instanced by the election of Chief 
justice J. C. McRuer, of the High 
Court of Ontario, to be the 1946-47 
President of the Canadian Bar Asso- 
ciation. We added also that in Cana- 
da a President or recent President 
ff that Association is naturally 
thought of when high judicial offices 
are being filled. 

This phase of our observation was 


tion 


confirmed on December 10, when 
the Immediate Past President of the 
Canadian Association, Chairman 
since 1945 of its Committee to co- 
operate with the American Bar As- 
sociation as to the World Court and 
international law was appointed as 
Chief Justice of the Court of King’s 
Bench, Manitoba. At the time of his 
appointment, he was the senior mem- 
ber of the firm of Williams, Dilts, 
Baker, Laidlaw, Shepard and Ham- 
ilton, and had practised law in Win- 
nipeg continuously since 1912. Dur- 
ing the 1946 Annual Meeting of the 
American Bar Association in Atlan- 
tic City, he and his gracious wife 
were honor guests of the Association, 
as they had been in Kansas City in 
1937; and a host of friends among 
American lawyers felicitate them, 
and the Bar, bench, and people of 
Canada, most warmly upon this ap- 
pointment. His inspiriting address 
at our recent meeting is published 
elsewhere in this issue. 

EsTEN KENNETH WILLIAMS 
born in Parkhill, Ontario, on August 
18, 1889, the son of Esten Williams 
of ‘Toronto, Edith 
(Goodman) Williams (daughter of 
the late Kenneth Goodman, K.C., 
of Parkhill, Ontario). He was edu- 


was 


Ontario, and 


cated in the public schools of Toronto 
and in Osgoode Hall Law School in 
that city. He read law with J. D. 
Montgomery, K.C., and R. A. Mont- 
gomery, of Toronto, and was called 
to the Bar of Ontario in 1911. He 
practised law with Montgomery, 
Fleury & Montgomery until the end 
of that year, and then moved to Man- 
itoba and was called to the Bar of 
Manitoba in February of 1912. He 
was called to the Bar of Saskatche- 
wan in 1927, to the Bar of Alberta 
in 1934, was created a K.C. in Mani- 
toba in 1923 and in Alberta in 1936. 
He was a Bencher of the Law Society 
of Manitoba during 1930-1945, Presi- 
dent of the Law Society of Manitoba 
during 1941-1943, and was made an 
Honorary Life Bencher in 1945. 

He served as Commissioner on 
Uniformity of Legislation for Mani- 
toba in 1922 and 1923, was Chair- 
man of the Committee on Compara- 
tive Provincial Legislation and Law 


Lawyers in the News 


Reform of the Canadian Bar Asso- 
ciation in 1923-1932, Chairman of 
the Insurance Section of that Associa- 
tion 1933-1938, Honorary 
Treasurer of the Association during 
1932-1944, Dominion Vice President 
in 1944-1945, President of the Asso- 
ciation in 1945-1946, Chairman of its 
Special Committee on Legal Prob- 
lems of International Organization 
for Maintenance of Peace in 1945- 
1947, member of the Editorial Board 
of the Canadian Bar Review, Life 


during 


Member of the Canadian Associa- 
tion, Honorary Life Member of the 
American Bar Association since 1937, 
member of the Manitoba Bar Asso- 
ciation, Vice President of the Inter- 
national Association 
Counsel, 1933-1934. 

He has served his community, his 
the Dominion, in 
many capacities. He was a member 
of the Senate of the University of 
Manitoba from 1936 to 1942, and has 
been a member of the Board of 
the Manitoba 
School, since 1938. He was one of the 
counsel for the private Conservative 
Members before the Perdue Royal 
Commission in 1915, and one of the 
Government counsel on the sedition 
trials following the Winnipeg general 
strike of 1919. He was counsel to the 
Royal Commission to investigate the 
Seven Sisters Power Contract in 1929, 
Royal Commissioner to investigate 
charges against the Manitoba Wheat 
Pool in 1931, counsel to the Mani- 
toba Government on the re-organiza- 
tion of Manitoba Wheat Pool, coun- 
sel for the Manitoba Wheat Pool on 
the Turgeon Royal Commission to 
inquire into the Grain Trade in 
1937, counsel to the Manitoba Gov- 
ernment on the Railway Abandon- 
ment cases in 1940, counsel to the 
Winnipeg Board of Police Com- 
missioners on the Royal Commis- 
inquire into the Petley 
charges in 1940, counsel to the Do- 
minion Government on the famous 
Espionage cases in 1945, counsel to 
the Royal Commission to inquire 
into Espionage in 1946, and coun- 
sel on various other Royal Com- 
missions. 


He is chairman of the Winnipeg 


of Insurance 


Province, and 


Trustees of Law 


sion to 
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Lawyers in the News 


Branch of the Canadian Institute of 
International Affairs, member of the 
National Executive Committee. He 
was chairman of the Manitoba Ad- 
visory Board of the Manitoba Broad- 
casting Corporation during 1937- 
1941, lecturer at the Manitoba Law 
School from 1915 to 1933, and special 
lecturer since then. He has written 
extensively on legal subjects, and is 
the author of the Manitoba King’s 
Bench. He was Editor of the West- 
ern Law Reporter, 1915-1916; Editor 
of the Digest of Canadian Case Law, 
1916-1920; the Act Annotated, 1914; 
Canadian Law of Landlord and Ten- 
ant, 1921; 2nd Edition, 1933; and of 
various articles and essays. He was 
married in 1915 to Mary Matheson, 
daughter of the late Neil Matheson 
of Parkhill, Ontario, and Vancouver, 
B. C. They have one son, Rowland 
Hugh Kenneth, born in 1926, now a 
student-at-law. He is a vestryman of 
St. George’s Church (Anglican), in 
Crescentwood. Their home is at 291 
Yale Avenue in Winnipeg. 

Appointment as Chief Justice will 
not affect his continuance as chair- 
man of the Canadian Committee to 
cooperate with the American Bar 
Association. His predecessor in that 
post was Chief Justice Wendell P. 
Farris, of Vancouver, British Co- 
lumbia. 


James 
Preston 
KEM 


® A fighting lawyer of distinguished 
mien has joined Former Governor 
Forrest C. Donnell, 1936 member of 
the first House of Delegates of our 
Association, in the Senate of the 
United States from the State of Mis- 
souri, in the person of JAMEs P. Kem, 
of Kansas City, who has been a mem- 
ber of the Association since 1922 and 
was the President of the Kansas City 
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Lawyers’ Association in 1943, as well 
as active in the Missouri State Bar 
Association. 

Kem has for many years been a 
leader in the general practice of law 
in Kansas City. He was born in Ma- 
con, Missouri, in 1890, and was grad- 
uated from the University of Mis- 
souri at the age of 20 and from Har- 
vard Law School in 1913. He began 
the practice of law as a junior in the 
firm of Warner, Dean, McLeod, and 
Langworthy, in Kansas City, of 
which Major William Warner, Unit- 
ed States Senator, was the head. 

From 1917 to 1919 Kem was in the 
Infantry, in the United States Army. 
He was commissioned a First Lieu- 
Officers’ Training 
School at Fort Sheridan, Illinois. 


tenant in the 


As a lawyer he first came to Na- 
1928, when 
through a legal action instituted by 
him, 


tion-wide attention in 


the Federal Government was 
forced to cancel a contract which had 
been granted by Albert B. Fall, Sec- 
retary of the Interior, on its royalty 
oil from the Salt Creek, Wyoming, oil 
field. As a result, the Government 
threw the oil open to competitive 
bidding, and received 2134 cents a 
barrel its Salt Creek oil 
than was called for in the cancelled 
contract. The gain to the Govern- 
ment was in excess of $1,000 a day 
during a five-year period. During 
1938 to 1940, he was a leader in 
bringing about a State-wide referen- 
dum on a measure of the State legis- 
lature to increase gasoline taxes. The 
increase was defeated at the polls. 

Although Kem has been active in 
Republican politics, he had not been 
a candidate for public office until he 
was nominated and elected to the 
Senate. In addition to his active law 
practice, he has long had a farm of 
160 acres near Belton, and is a mem- 
ber of the Cass County Farm Bureau 
and of the Missouri Shorthorn Breed- 
ers’ Association. He was President of 
the Farmers Club of Kansas City in 
1942. He is also a Trustee of the Uni- 
versity of Kansas City. 

His militant faith sounds strangely 
like that which is voiced by many 
lawyers who have not ventured to 
put it to the test at the polls. “I be- 


more for 


lieve in true liberalism,” he has said, 
“that permits individual freedom 
consistent with the rights of all peo- 
ple. I oppose the make-believe liber- 
alism which creates an all-powerful 
bureaucracy, maintained by machine 
politics, and grants special privileges 
to favored classes or groups. .. . | 
want to preserve the way of life 
which created in America the world’s 
highest standard of living for all the 
people.” 


®" The Indiana lawyer who has 
served his profession, his State, and 
his country, as Dean of the Indiana 
University Law School, Governor ol 
Indiana, Federal Security Ad- 
ministrator, Chairman of the War 
Manpower Commission, High Com- 
missioner to the Philippines, and 
Ambassador to that Government 
since the independence of the Philip- 
pines was proclaimed on July 4, 
1946, has returned to America and 
was recently admitted to the Bar of 
the State of New York, upon motion 
made before the Appellate Division 
of the Supreme Court for the First 
Department. It has been reported 
that he will be associated with 
Joseph E. Davies in the practice of 
law. 

McNutt has been a member of 
The American Bar Association since 
1920, and has several times addressed 
meetings of the Association and its 
Sections. During his many-sided 
activities in public office, he has 
maintained his interest and partici- 
pation in legal education and the 
work of the organized Bar. 
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The Association's Sections: 


Lists of 1946-47 Officers and Councils 


® Each of the Sections of the Association elected officers 
and members of their governing Councils at their meet- 
ings in Atlantic City on October 28-30. Each Section 
was asked by the JouRNAL to furnish the information for 
prompt publication. For our December issue, a suf- 
ficient number to warrant publication had not been 
received. For the present issue, the lists are available 
for all Sections. Information as to the work, member- 
ship requirements, etc., of the Sections was published 
in our October issue (pages 656-659, 687-697). Like 
data as to several Sections which did not respond in 
time was given in our November issue (781-782) . 

The officers and Council members of the Sections, for 
ihe Association year 1946-47, are: 


SECTIONS 
1946—1947 
ADMINISTRATIVE LAW 
OFFICERS 
CHAMBER «2.5. as tes emn ne Sylvester C, Smith, Jr., 18 Bank 


Street, Newark 1, New Jersey 


1 


Vice Chairman. . George Rossman, Supreme Court 
Building, Salem, Oregon 
Secretary. ..-Patricia H. Collins, Assistant Solici- 
tor General’s Office, Department 
of Justice, Washington 25, D. C. 


COUNCIL 
Ex oOfficio..............The Officers and— 
For term ending 1947... Ralph M. Hoyt, 735 North Water 
Street, Milwaukee 2, Wisconsin 
Charles E. Lane, Hynds Building, 
Cheyenne, Wyoming 
For term ending 1948...Roland F. O’Bryen, Boatmen’s Bank 
Building, St. Louis 2, Missouri 
Mayo A. Shattuck, 15 State Street, 
Boston 9, Massachusetts 
For term ending 1949... Julius C. Smith, Jefferson Standard 
Building, Greensboro, North 
Carolina 
Burt J. Thompson, State Bank 
Building, Forest City, Iowa 














For term ending 1950... Harry J. McClean, 650 South Spring 
Street, Los Angeles 14, California 
Carl McFarland, 1302—18th Street, 
N.W., Washington 6, D.C. 
Section Delegate to 
House of Delegates....W. James Macintosh, 123 South 
Broad Street, Philadelphia 9, 
Pennsylvania 


BAR ACTIVITIES 


OFFICERS 
CTIINEENS 6.5 52. snes Charles B. Stephens, First National 
Bank Building, Springfield, IIli- 
nois 
Vice Chairman......... Paul B. DeWitt, 42 West 44th 
Street, New York 18, New York 
SOONOUIE is ois. ek Sccens Emma E. Dillon, Broad Street Bank 


Building, Trenton 8, New Jersey 


COUNCIL 


Ex officio..............The Officers and— 
Loyd Wright, Last Retiring Chair- 
man, 111 West Seventh Street, 
Los Angeles 14, California 


For term ending 1947... Frank B. Belcher, Security Build- 
ing, Los Angeles 13, California 
Paul B. Cromelin, National Press 

Building, Washington 4, D. C. 


For term ending 1948... James C. Dezendorf, Pacific Build- 
ing, Portland 4, Oregon 

Charles O. Rundall, 135 South La- 

Salle Street, Chicago 3, Illinois 


For term ending 1949... Russell E. Booker, Law Building, 
Richmond 19, Virginia 
Charles A. Riedl, 152 West Wis- 
consin Avenue, Milwaukee 3, 
Wisconsin 
For term ending 1950...Edward H. Jones, Fleming Build- 
ing, Des Moines 9, Iowa 
Glenn R. Winters, Hutchins Hall, 
Ann Arbor, Michigan 
Section Delegate to 
House of Delegates... Charles O Rundall, 135 South La- 
Salle Street, Chicago 3, Illinois 
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Chairman. . 
Vice Chairman. . 


Secretary... 


Ex officio... 


Section Delegate to 


Chairman... 
Vice Chairman. 


Secretary. ... 
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CORPORATION, BANKING AND MERCANTILE LAW 


Sidney Teiser, 


For term ending 1947... Martin J. 


. Walter 


For term ending 1948. . 


For term ending 1949.. 


For term ending 1950.. 


House of Delegates. .. 


For term ending 1947.. 


For term ending 1948... 


For term ending 1949.. 


For term ending 1950.. 


American Bar Association Journal 


The Association’s Sections 


OFFICERS 
Morgan Building, 


Portland 5, Oregon 


.Benjamin Wham, 231 South La- 


Salle Street, Chicago 4, Illinois 
John W. Kearns, 38 South Dearborn 


Street, Chicago 3, Illinois 


COUNCIL 

The Officers and 

J. Kemp Bartlett, Last Retiring 
Chairman, U. S. F. & G. Build- 


ing, Baltimore 2, Maryland 

Dinkelspiel, 333 Mont- 
gomery Street, San Franscisco 4, 
California . 

John Gerdes, One Wall St., New 
York 5, New York 

Chandler, First National 
Bank Building, Memphis 5, Ten- 
nessee 

William B. Cudlip, National Bank 
Building, Detroit 26, Michigan 


. Frederick W. Brune, Baltimore 
Trust Building, Baltimore 2, 
Maryland 


Milton P. Kupfer, 29 Broadway, 
New York 6, New York 


. Frank W. Davies, Jackson Building, 


Birmingham 3, Alabama 

Frank C. Olive, Chamber of Com- 
merce Building, Indianapolis 4, 
Indiana 


Sidney Teiser, Morgan Building, 
Portland 5, Oregon 


CRIMINAL LAW 


OFFICERS 
.Arthur J. Freund, 506 Olive Street, 
St. Louis 1, Missouri 


Earl Warren, State Capitol, Sac- 
ramento 14, California 


.James V. Bennett, Department of 
Justice, Washington 25, D. C. 


COUNCIL 


.. The Officers and— 
.Wayne L. 


Morse, Senate Office 
Building, Washington 25, D. C. 

Van Buren Perry, Drawer 33, Aber- 
deen, South Dakota 

John R. Snively, 401 West State 
Street, Rockford, Illinois 

Charles J. Zinn, 30 Rockefeller 
Plaza, New York 20, New York 

-T. Lamar Caudle, Department of 
Justice, Washington 25, D. C. 

John J. Parker, Federal Building, 
Charlotte 2, North Carolina 

David G. Monroe, 1704 Judson 
Avenue, Evanston, Illinois 

James J. Robinson, U. S. Supreme 
Court Building, Washington 13, 
D. C. 





Section Delegate to 
House of Delegates. .. 


John R. Snively, 401 West State 
Street, Rockford, Illinois 


INSURANCE LAW 


Ghairman::........ 
Ist Vice Chairman...... 
2nd Vice Chairman..... 


WOCTOIRIG. 4. 654860. 


re 
For term ending 1947.. 


For term ending 1948... 


For term ending 1949.. 


For term ending 1950.. 


Section Delegate to 
House of Delegates. . 


INTERNATIONAL 


oo: 
Vice Chairman... 


Secretary. . 


For term ending 1947... 


For term ending 1948.. 


For term ending 1949.. 


For term ending 1950.. 


Section Delegate to 
House of Delegates. . 


. Mitchell 


OFFICERS 


.J. Harry LaBrum, Packard Build. 


ing, Philadelphia 2, Pennsylvania 
Thomas Watters, Jr., 116 John 
Street, New York 7, New York 
Henry W. Nichols, 4 Albany Street, 
New York 6, New York 


..John F. Handy, 1295 State Street, 


Springfield 1, Massachusetts 


COUNCIL 


The Officers and— 


.Ralph H. Kastner, 230 North Mich 


igan Avenue, Chicago 1, Illinois 
Oliver H. Miller, Equitable Build- 
ing, Des Moines 9, Iowa 


.Hugh D. Combs, U. S. F. & G. Com- 


pany, Baltimore 3, Maryland 

Joseph W. Henderson, Packard 
Building, Philadelphia 2, Penn- 
sylvania 

Franklin Marryott, 175 Berkeley 
Street, Boston 10, Massachusetts 

Harry T. Poore, Fidelity-Bankers 
Trust Building, Knoxville 02, 
Tennessee 

‘Robert E. Dineen, Superintendent 
of Insurance, Albany 1, New York 

Clarence W. Heyl, Central National 
Bank Building, Peoria 2, Illinois 


.V. J. Skutt, 3316 Farnam Street, 


Omaha 1, Nebraska 


AND COMPARATIVE LAW 
OFFICERS 


.Willard B. Cowles, 501 Fifth Ave- 


nue, New York 17, New York 


. Frederic M. Miller, Bankers Trust 


Building, Des Moines 9, Iowa 


..-Lyman M. Tondel, Jr., 31 Nassau 


Street, New York 5, New York 


COUNCIL 
.The Officers and— 
Edward W. Allen, Northern Life 
Tower, Seattle 1, Washington 
Amos J. Peaslee, Justice House, 
Clarksboro, New Jersey 

Robert E. Freer, Federal Trade 
Commission, Washington 25, D.C. 

William Roy Vallance, 3016—43rd 
Street, N.W., Washington 16, D.C. 

B. Carroll, 67 Broad 
Street, New York 4, New York 

George M. Morris, American Secur- 
ity Building, Washington 5, D. C. 

Fyke Farmer, American National 
Bank Building, Nashville 3, Ten- 
nessee 

Robert N. Wilkin, Federal Build- 
ing, Cleveland 6, Ohio 


-Willard B. Cowles, 501 Fifth Ave- 
nue, New York 17, New York 





thh 


For te 


sect1o 


Hon 


Chair 


secre| 


Lx oO 


First 


secol 


Chir 


Four 


Fifth 






Late 


ild- 
nia 
yhn 


eet, 


ich 
101s 


ild- 
om- 


ard 
nn- 


ley 
etts 
ETS 

02, 


ent 
ork 


nal 
1015 


ve- 
ork 
“ust 


sau 


life 
1Se, 
ide 
.C, 
3rd 
pad 


‘ur- 


nal 
en- 


ild- 





The Association's Sections 





JUDICIAL ADMINISTRATION 
OFFICERS 
( iT hc crac a ae Robert G. Simmons, Supreme 
Court, Lincoln 9, Nebraska 
Chairman. co. <cacs \lfred P. Murrah, United States 
Circuit Court of Appeals, P. O. 
Box 1554, Oklahoma City 1, 
Oklahoma 
N tary ..Will Shafroth, Administrative Of- 


RCIOR. =. s.625 


> i ( | 
For term ending 1947... 


1948... 


term ending 


r term ending 1949.. 


rr term ending 1950. 


+ 


ection Delegate to 
House of Delegates 


JUNIOR 


hairman 


Vice Chairman 


JECTOUREY 3 css 


Ix officio. .. 


ee 


Circuit 


Second 


Third Circuit. . 


Fourth Circuit 


Fifth Circuit 














-James_ P. 


. Armistead 


..James D. 


..William R. 


..Robert C. 


..Bernard W. N. 


fice of the United States Courts, 
United States Supreme Court 
Building, Washington 13, D.C. 


COUNCIL 


. The Officers and— 


Bolitha J. Last Retiring 
Chairman, United States District 
Court for District of Columbia, 
Washington 1, D. C. 

Curtis Bok, Court of Common 
Pleas, City Hall, Philadelphia 7, 
Pennsylvania 

Paul J. McCormick, Post Office & 
Court House Building, 
Angeles 12, California 

-Frederic M. Miller, Bankers Trust 
Building, Des Moines 9, lowa 

John J. Parker, Federal Building, 
Charlotte 2, North Carolina 

Alexander, Supreme 
Court, Capitol Station, Austin 11, 
Texas 

Arthur T. Vanderbilt, 744 Broad 
Street, Newark 2, New Jersey 

M. Dobie, Box 297, 
Charlottesville, Virginia 

Earl Welch, State Capitol Building. 
Oklahoma City 5, Oklahoma 


Laws, 


Los 


.. Robert G. Simmons, Supreme Court, 


Lincoln 9, Nebraska 


BAR CONFERENCE 
OFFICERS 


Fellers, Apco Tower, 
Oklahoma City 2, Oklahoma 


.T. Julian Skinner, Jr., Bankhead 


Long Building, Jasper, Alabama 
Eddleman, 
Building, Seattle 1, Washington 


Seaboard 


COUNCIL 

. The Officers and— 

Lyman M. Tondel, Jr., Last Retii 
ing Chairman, 31 Nassau Street, 
New York 5, New York 


..Harris A. Reynolds, 84 State Street, 


Boston 9, Massachusetts 
Bell, Jr., 1 Atlantic 
Street, Stamford, Connecticut 


‘Robert A. Detweiler, Lewis Tower 


Penn- 


Building, Philadelphia 2, 
sylvania 


. K. Thomas Everngam, Law Build- 


ing, Denton, Maryland 
Chill, 
Jackson 102, Mississippi 


Box 977, 





..Lewis R. Donaldson, 11], Commerce 
Vitle Building, Memphis 3, Ten 


Sixth Circuit. . 


nessee 
....Walter B. Keaton, 109 North Main 
Street, Rushville, Indiana 

er John S. Howland, 1115 Bankers 
Trust Building, Des Moines 9, 
lowa 

James E. Burns, 111 Sutter Street, 
San Francisco 4, California 


Seventh Circuit... . 


Eighth Circuit.... 


Ninth Circuit. . 


Fenth Civreult. .... 3.5%. Frederick L. Hall, 215 First Na- 
tional Building, Dodge City, 
Kansas 


Edward Bindeman, 1037 Wood 
ward Building, Washington 5, 
Dé 


District of Columbia.....]. 


Section Delegate to 
House of Delegates...Lyman M. Tondel, Jr., 31 Nassau 
Street, New York 5, New York 


LABOR RELATIONS LAW 


OFFICERS 
jae Clif Langsdale, 922 Scarritt Build 

ing, Kansas City 6, Missouri 

John M. Niehaus, One North La- 
Salle Street, Chicage 2, Ilinois 

\lexander Hamilton Frey, Univer- 
sity of Pennsylvania Law School, 
3400 Chestnut Street, Philadel- 
phia 4, Pennsylvania 


Chairman. .-..... 


Vice Chairman 


Secretary. . 


COUNCIL 
Be: COR ae dioica The Officers and— 
For term ending 1947....Roy H. Glover, 616 Hennessey 


Building, Butte, Montana 
Joseph A. Padway, 736 
Building, Washington 5, D. C. 


Bower 


For term ending 1948...Lee Pressman, 718 Jackson Place, 
Washington 6, D. C. 
Donald R. Richberg, 815 — 15th 
Street, Washington 5, D. C. 
For term ending 1949...Robert D. Morgan, 1125 First 
National Bank Building, Peoria 
2, Illinois 
M. Louise Rutherford, 618 Real 
Estate Trust Building, Philadel 
phia 7, Pennsylvania 
For term ending 1950...Clarence Mulholland, 1041 Nich- 


olas Building, Toledo 4, Ohio 
Sylvester C. Smith, 18 Bank Street, 
Newark 2, New Jersey 
Section Delegate to 
House of Delegates...Lee Pressman, 718 Jackson Place, 


Washington 6, D.C. 


AND ADMISSIONS TO THE BAR 


OFFICERS 

.... Joseph A, McClain, Jr., Railway Ex- 
change Building, St. Louis 1, 
Missouri 

.. Arthur T. Vanderbilt, 744 Broad 
Street, Newark 2, New Jersey 


LEGAL EDUCATION 


Chairman. ........ 


Vice Chairman...... 


Secretary...............G. W. Parker, Jr., Fort Worth Na- 
tional Bank Building, Fort Worth 
2, Texas 

ye er eer Laurence W. DeMuth, 2237 Sixth 


Street, Boulder, Colorado 
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For term ending 1947 


Section Delegate to 
House of Delegates 


Vice Chairman 


secretary........-- 


Ex officio.... 


For term ending 1947 


Section Delegate to 
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. Herbert M. 


For term ending 1948.. 


For term ending 1949... 


For term ending 1950... 


Chairman...... .....Arthur M. 


. Peter. . 


For term ending 1948.. 


For term ending 1949... 


For term ending 1950. 


House of Delegates. . 


American Bar Association Journal 


The Association's Sections 


COUNCIL 


. The Officers and— 


Albert J. Harno, Last Retiring 
Chairman, Altgeld Hall, Urbana, 
Illinois 

Towel 
Building, Washington 5, D. C, 

Sylvester C. Smith, Jr., 18 Bank 
Street, Newark 1, New Jersey 


singham, 


.Dwight Campbell, Milwaukee Sta- 


tion Building, Aberdeen, South 
Dakota 

Herbert W. Clark, Crocker Build- 
ing, San Francisco 4, California 

Richard Bentley, 209 South LaSalle 
Street, Chicago 4, Illinois 

Will Shafroth, Administrative Office 
of the United States Courts, Unit- 
ed States Supreme Court Build 
ing, Washington 13, D.C. 

Paul W. Brosman, Tulane Univei 
sity Law School, New Orleans 13, 
Louisiana 

Reginald Heber Smith, 60 State 
Street, Boston 9, Massachusetts 


Joseph A. McClain, Jr., Railway 


Exchange Building, St. Louis 1, 
Missouri 


MINERAL LAW 


OFFICERS 
Gee, 537 South Main 


Street, Findley, Ohio 


. Donald C. McCreery, First National 


Bank Building, Denver 2, Colo- 
rado 
Press 


a. &. 


Nyce, National 
Building, Washington 4, 


COUNCIL 


..The Officers and— 


William A. Dougherty, Last Retir- 
ing Chairman, 30 Rockefeller 
Plaza, New York 20, New York 


. Albert S. Kemper, Jr., Commercial 


Bank Building, Bluefield, West 
Virginia 

Cecil Morgan, P. O. Box 711, Baton 
Rouge 1, Louisiana 


-Robert G. Kelly, Kanawha Valley 


Building, Charleston 22, West 
Virginia 
Philip Price, Packard Building, 


Philadelphia 2, Pennsylvania 
William N. Bonner, Commerce 
Building, Houston 2, Texas 
Mortimer Kline, 530 West Sixth 
Street, Los Angeles 14, California 


.-Harry C. Chapman, The Carter 


Oil Company, Billings, Montana 
Earl Foster, Box 3185, State Capitol, 
Oklahoma City 5, Oklahoma 


-William A. Dougherty, 30 Rocke- 


feller Plaza, New York 20, New 
York 





MUNICIPAL LAW 
OFFICERS 


Chairman.... seen 
Vice Chairman 
oo er ee 


\ssistant Secretary...... 


Ex officio.... 


For term ending 1947. . 


For term ending 1948.. 


For term ending 1949. . 


For term ending 1950. . 


Section Delegate to 
House of Delegates. . 


Paul A. H. 


..Marvin§ E. 


-George S. 


-Jefferson B. 


Ww. J. 


Arnold Frye, 67 Wall Street, New 
York 5, New York 

Henry F. Long. 239 State House 
Boston 33, Massachusetts 

Shults, 105 South La 
Salle Street, Chicago 3, Illinois 

Robert J. Cunningham, 304 Jack 
man Block, Janesville, Wisconsin 


COUNCIL 


. The Officers and— 


W. J. Mattison, Last Retiring 
Chairman, City Hall, Milwaukee 
2, Wisconsin 

Boisseau, 705 Olive 
Street, St. Louis 1, Missouri 

Rhinehart E. Rouer, Legal Depart. 
ment, City Hall, Fort Worth 1, 
Texas 


-Hugh H. Barber, First National- 


Soo Line Building, Minneapolis 
2, Minnesota 

sarnet Hodes, 511 City 
cago 2, Illinois 

Harris, 647 Bloomfield 
Avenue, Montclair, New Jersey 

Stephen B. Robinson, Box 3639, 
Terminal Annex, Los Angeles 54, 
California 


Hall, Chi 


School of 
University, 


Fordham, 
Law, Vanderbilt 
Nashville 4, Tennessee 

Murray Seasongood, 1616 Union 
Central Building, Cincinnati 2, 
Ohio 

J. Mattison, City Hall, Mil 

waukee 2, Wisconsin 


PATENT, TRADE-MARK AND COPYRIGHT LAW 


CNN: 200. earn wee 


Vice Chairman......... 


OFFICERS 

Charles H. Walker, 20 Exchange 
Place, New York 5, New York 

Fulton Brooks Flick, First National 
Bank Building, Pittsburgh 22, 
Pennsylvania 


Secretary..... Joseph Frease, Harter Bank Build 
ing, Canton 2, Ohio 
COUNCIL 
|: a ee The Officers and— 


For term ending 1947.. 


For term ending 1948.. 


For term ending 1949... 


John A. Dienner, 53 West Jackson 


soulevard, Chicago 3, Illinois 

R. H. Wood, Union Switch & Signal 
Company, Swissvale, Pennsy]l 
vania 

Dean S. Edmonds, 247 Park Avenue. 
New York 17, New York 

John Dashiell Myers, 1420 Walnut 
Street, Philadelphia 2, Pennsyl- 
vania 


Chester L. Davis, 4204—45th Street, 


N.W., Washington 16, D. C. 
W. D. Keith, 63 Wall Street, New 
York 5, New York 
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rm ending 1950... 


5 n Delegate to 
suse of Delegates. . 





.W. 


Leonard S. Lyon, 811 West Seventh 
Street, Los Angeles 14, California 

Robert C. Watson, 815—15th Street, 
Washington 5, D. C. 


D. Keith, 63 Wall Street, New 
York 5, New York 


PUBLIC UTILITY LAW 


Chairs «d. 8s a eee 
\ Chama... .6200.% 
s ary 

Cs CMRI ac alicdsled cen 
For term ending 1947.. 


Fon ending 1948. 


term 


For term ending 1949... 


I 


For term ending 1950... 


Section Delegate to 
House of Delegates. . 


REAL PROPERTY, 


Chairman 


Vice Chairman..... 


S€CTELAaTY... 22-22 eseees 


\ssistant Secretary..... 


Real Property Law 

PIV 3.0.5 dexesans 

Probate Law 
it, he acts 








. Jerrold 


. Walter 


OFFICERS 

Stoddard M. Stevens, 48 Wall! Street, 
New York 5, New York 

I’. Justin Moore, Electric Building, 
Richmond 12, Virginia 

Seymann, 195 Broadway, 

New York 7, New York 


COUNCIL 


-The Officers and— 
John P. Bullington, Last Retiring 


Chairman, Esperson Building, 
Houston 2, Texas 

-William Clarke Mason, 123 South 
Broad Street, Philadelphia 9, 
Pennsylvania 

Karl F. Oehler, Michigan Bell 


Telephone Company, Detroit 26, 
Michigan 

ivan Bowen, Rand ‘lower, Minne 
apolis 2, Minnesota 

David W. Robinson, Jr., 908 Pal 
metto Building, Columbia 23, 
South Carolina 

Charles F. Bongardt, 1203 Union 
Pacific Building, Omaha 2, Ne 
braska 

k. Smythe Gambrell, 825 
& S. National Bank 
Atlanta 3, Georgia 


Fhe C, 
Building, 


Kenneth F. Burgess, 11 South La- 
Salle Street, Chicago 3, Illinois 
Allen L. Chickering, 111 Sutter 

Street, San Francisco 4, California 


.Stoddard M. Stevens, 48 Wall Street, 
New York 5, New York 


PROBATE AND TRUST LAW 


OFFICERS 

.William H. Dillon, 69 West Wash- 
ington Street, Chicago 2, Illinois 

433 South 

Angeles 13, 


L. Nossaman, 
Spring Street, 
California 

.John J. Yowell, 69 West Washington 
Street, Chicago 2, Illinois 


Los 


.P. Philip Lacovara, 50 East 42nd 
Street, New York 17, New York 

Vice Chairmen and Directors: 

«Russell D. Niles, 32 Waverly Place, 
New York 3, New York 


Emerson R. Lewis, 38 South Dear- 
born Street, Chicago 3, Illinois 





Trust Law Division 


Ex officio. .... 


For term ending 1947... 


For term ending 1948 


For term ending 1949.. 


For term ending 1950.. 


Section Delegate to 


House of Delegates. . 


Chairman.... 


Vice Chairman... 


Secretary... 


le eee 


term ending 1947. 


For 


For term 


For 


Section Delegate to 


House of Delegates. . 


term ending 1948. 


ending 1949.. 


term ending 1950... 


The Association’s Sections 


Lindemann, National 
Cleveland, Cleve- 


Eugene S. 
City Bank of 
land I, Ohio 


COUNCIL 


.The Officers and— 

Walter W. Land, Last Retiring 
Chairman, 70 Pine Street, New 
York 5, New York 

H. Ferguson, Shoreham 

3uilding, Washington 5, D.C. 

M. Lyman, 129 Church 
Street, New Haven 8, Connecticut 

-Nathan William MacChesney, 30 
North LaSalle Street, Chicago 2, 
Illinois 

Harold L. Reeve, 69 West Wash- 
ington Street, Chicago 2, Illinois 

.W. Carloss Morris, Jr., Guaranty 
Building, Houston 2, Texas 

Ralph H. Spotts, Title Insurance 
Building, Los Angeles 13, Cal- 
ifornia 

Robert F. Bingham, Guardian 
Building, Cleveland 14, Ohio 

Earl S. MacNeill, 30 Broad Street, 
New York 4, New York 


. bner 


Charles 


Land, 70 Pine Street, 
New York 


.Walter W. 
New York 5, 


TAXATION 


OFFICERS 

William A. Sutherland, 1631 “K’”’ 
Street, N.W., Washington 6, D. C. 

_H. C. Kilpatrick, American Secu- 
rity Building, Washington 5, D.C. 


..Robert C. Vincent, 15 Broad Street, 


New York 5, New York 
COUNCIL 
..The Officers and— 


Percy W. Phillips, Last Retiring 
Chairman, Southern Building, 
Washington 5, D. C. 

Frank M. Cobourn, Ohio Building, 
Toledo 4, Ohio 

Wright Matthews, 505 Republic 
Bank Building, Dallas 1, Texas 

David A. Gaskill, Guardian Build- 
ing, Cleveland 14, Ohio 

Lawrence E. Green, 60 State Street, 
Boston 9, Massachusetts 

.Dana Latham, Title Guarantee 
Suilding, 411 West Fifth Street, 
Los Angeles 13, California 


William A. McSwain, 38 South 
Dearborn Street, Chicago 3, Illi- 
nois 

Merle H. Miller, Consolidated 


Building, Indianapolis 4, Indiana 
Robert N. Miller, Southern Build- 
ing, Washington 5, D. C. 


Percy W. Phillips, Southern Build- 
ing, Washington 5, D. C. 
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States of the Union 


(Continued from page 6) 


trial enterprise’!® and the admis 
sion, nay the assertion, that the Act 
is one of those which “radically re- 
adjusts the balance of state and 
national authority”.!® To press these 
disclosures to a consistent though 
thought-provoking climax, I quote 
further: ‘“To a considerable extent 
the task is one of accommodation as 
between assertions of new federal au- 
thority and historic functions of the 
States’”.'* Whence 


“new federal authority’? Were such 


individual this 
powers reserved, not to the States, 
but to the Union, after all? Bryce 
was right—the Constitution has not 
been broken—but its elasticity has 
met every requirement of the Fed 
Standards.'8 Well 
may the States bewail the disclosure 


eral Bureau of 
that the Union is more “indestructi 
ble” than they. These observations 
upon judicial trends are not criti 
cism but comment. For the moment 
I am not 


concerned with theories 


but conditions.'! 


Bureaucracy cannot be destroyed 
simply by railing at it; nor is it 
justly accused by those who refuse 
to trace its paternity. Those who 
would cast the first stone would be 
wiser to use their own legislatures as 


practice targets. 


The States Have ‘‘An 
inferiority Complex"’ 


Ihe States are distinctly in the grasp 
of an inferiority complex. They hav« 
allowed themselves to become “‘short- 
circuited” so long and so often that 
the people have begun to lift then 
eyes unto the hills of Washington, 
whence cometh their help. This has 
developed in the citizens a sort of 
which has 
own State 


chronic farsightedness 
thrown out of focus then 


capitols.?° 


There are already those 
realists who seriously advocate the 
abolition of the States as such.*! 
Others have proposed a reduction of 
the number of States to only a few 
provinces. The States are denied due 
process of their own laws under the 
Federal Government’s guise of assur- 
ing due process to its citizens. Fed- 
eral control or discipline in such 
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matters will have to involve the con- 
cession that the States as such have 
the primary duty to act because they 
have the primary right.?* 

The conventional function of the 
States under the Constitution in- 
volved administrative cooperation 
in such matters as tended to preserve 
the integrity of the Union as a politi- 
cal entity. There are, however, in- 
the States 
must perform if they would preserve 


herent functions which 
their sovereignty at all. I do not refer 
to measures which are designed to 
foster a formal adherence to a senti- 
mental concept of States’ rights. I re- 
fer to functions which are a part of 
the duty of the States to their own 
citizens, the performance of which 
increases the weight of power upon 
the scales in favor of State authority. 
Indeed, the purpose ol the Constitu 
tional Convention was to devise a 
plan whereby the States could be 
held 


same 


to their duties, while at the 


time restraining Congress.*" 
The tendency of Congress has been 
to restrain the States by assuming 
duties. For 


their appearances, il 


has kept some of these powers in the 
States’ name. 


The States Should Not Be 
Deprived of Life 


The Union ought not to deprive 
the States of their life as they choose 
to develop it, their liberty as it was 
in the beginning, and their pursuit 
of happiness according to the temper 


and ethos of their own people. The 


6. Id. at 522 
17. Id. at 520. 


18. President Roosevelt had given no little 
impetus to this tendency in a radio speech March 
2, 1930: ‘‘The United States Constitution has 
proven itself the most marvelously elastic com- 
bination of rules of government ever written."’ A 
lone dissent by Justice Roberts in the cited case 
voices the protest that since every local activity 
somehow affects interstate commerce, the Gov- 
ernment has pre-empted the field of labor and 
ndustry. Or is the inference from the controlling 
justified that labor and industry have 
taken over the Government? 


opinion 


19. For a compilation of decisions indicating 
the trend, see A. B. Kirschboum Co. v. Walling, 
supra, note 14, at 522, note 2. 


20. Prof. J. W. Burgess sees the nation and 
the people as the only natural elements in our 
system. The states are ground between the upper 
and lower millstones. Cf. Holcombe, The States as 
Agents of the Nation (1921) | Southwestern Pol. 


problems of labor, including wages, 
hours, collective bargaining and 
picketing, and the social economic 
needs, including relief, old age pen- 
sions, child labor, housing, compen. 
sation and social security, are of Na 
tional concern only in the sense that 
they are of universal interest. It was 
repeated with the regular insistence 
of a refrain during the debates on 
the Constitution that government of 
the people was to be left to the States 
as far as possible.*4 

The mores of the people, the di 
versity of climate, industrial condi- 
tions, traditions and religion not 
only gave to each State an individ 
uality which is at once its heritags 
and its destiny, but suggested the in 
advisability of adjusting these diver 
sities to a common pattern. They 
were to be left free to work out thei 
own Salvation, albeit in the occasion- 
al fear and trembling of their sistet 
States.?° 

It was not contemplated that 
there should be a complete separa 
tion of federal and State administra 
tion. On the contrary, it was the 
of Madison that the 


Government would avail itself of the 


view central 
States in administering its affairs. 
Charles Pinckney, who was one of the 
signers of the Constitution, felt that 
the States would be “‘the instruments 
the 
quently depend for the support and 


upon which Union must fre- 
Even Ham 
ilton thought that the States would 


be “rendered auxiliary” 


execution of its power.” 


to enforce 


S Quart. 307. 

21. The suggestion was first made, however, 
the debates on the adoption of the Constitution 
5 Elliott's Debates 182, 194, 211, 256. See also 
Wallace, Our Obsolete Constitution (1932) 185 
See Graves, The Future of the American State 
(1936) 30 Am. Pol. Sci. Rev. 24. 

22. The subject of anti-lynching legislation 
too controversial for discussion here. Ler it suffice 
that any control effective against human conduct 
must be exercised, if at all, against the States or 
those who as their agents act under color of their 
laws. A helpful discussion is found in 28 Am. Pol 
Sc. Rev. 436 (1934). See ante note 8. 


23. Hart, Formation of the Union, 1750-1829 
(1925) 133. 
24. Elliot's Debates 161, 164, 168, 170, 176 


193, 194, 217, 238, 248, 320, 462. 

25. It is not the job of the Federal Govern 
ment to protect the people from the sins of their 
State government. Cf. | Bryce, The Americar 
Commonwealth (1931a) 332. 
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s of the Union.*® 


Federal Funds Have 
Bought Subservience 
Fe al aid to the States has con- 
tributed much to the States finan- 
ily and has purchased much from 
| in dignity and sovereignty. The 
fields preempted are no longer those 
involving a national concern. The 
eculiar function of the State was to 
«minister its police powers for the 
ire of its own people. Such pow- 
rs comprise every activity and every 
1ue along which the citizen may 
roceed in his pursuit of happiness, 
vhich indeed is the end of all gov- 
nment. 

Charity, which reputedly should 
gin at home, begins in Washing- 
ton. If all our roads do not lead to 
his eternal city, they at least origi- 
ite there. The immediate personal 

ds of our people are ministered 


not by their natural parens pa- 
e, the State, but, by their uncle 
nm the Union’s side. The benefac- 
ions, placed in outstretched hands 
vhich should have been attending to 
heir own business, are marked 
‘Made in Washington”. Highways 
we federal highways; federal aid and 
iederal loans are freely given, regard- 
ss of how much the States have con- 
ributed, 

Phe fact outweighs the propricty 
1 its analysis here. Let it suffice that 
the central Government, aware ol 
the growing atrophy of State govern- 
ment with respect to the general 
welfare of its citizens, has ‘first en- 
dured, then pitied, then embraced” 
them. Its attitude has progressed 
irom presumption to prerogative, 
seen successively as expediency, then 
need, and finally as a right. One 
should not hastily criticize the Na- 
tional Government for taking over 
these functions. The point is that 
we should criticize the States for al- 
lowing it to become necessary. Con- 
ededly, there are fields of assistance 
that are national in scope and be 
ond State ability to administer. 
However, these fields are fewer than 
he States today seem willing to ad 
nit. 
Federal spending for non-federal 


causes received its accolade in Mass- 
achusetts v. Mellon,2* and the Fed- 
eral Government left unbolted the 
gates of its treasury. The eager, out- 
stretched hands of the States have 
been tied with federal purse-strings. 
It is a difficult and embarrassing feat 
for a mendicant State to reach fon 
largesse and draw the sword of 
States’ rights at the same time.*® 


Some Practical Expedients 

The growing acceptance of re 
gional compacts between States hav- 
ing common problems is to be com 
mended, not only as an efficient 
method for administering regional 
interests, but as a means whereby 
mere geographical lines can be ig- 
nored without losing autonomy or 
invoking federal aid and its conse- 
quents control. Such compacts were 
known to the colonists®® and are not 
only practical but form regional pill- 
boxes against federal invasion. 

The adoption of uniform laws to 
effectuate a common procedure dem- 
onstrates that there is a fundamental 
distinction between unanimity and 
unity. Such laws standardize prac- 
tices, and rather than subtracting 
from State power, stress that they 
must be established by the States as 
such to enforce powers which belong 
to them.°° 

The States lose no dignity nor pre- 
rogative in lending themselves as 
laboratories in what Justice Holmes 
731 


called their “insulated chambers 
for worthy social experimentation. 
Yet they should do so as States; not 
as a prelude to National regimenta- 
tion, but as a means of qualifying 
their leaders for greater independ- 
ence as political experts. It should be 
recognized that the Union becomes 
stronger when the States themselves 
become stronger. 

The Conferences of the Gove 


nors of the several States are har- 


26. The prescience of both Madison and Ham 
ilton broke down in forecasting that the Union 
would utilize State officers in the execution of 
federal powers, and that the number of federal 
employees would be small compared to those of 
the state. Cf. Holcombe, op. cit. supra, note 21, 
at 309, 310 

27. 262 U.S. 447 (1923). 

28. For a full discussion, see Harris: The Fu 
ture of Federal Grants-In-Aid (1940) 207 Annals 
14 
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bingers of a growing unanimity of 
sentiment which tends to the solu- 
tion of problems which are not con- 
fined within State borders and which 
can be solved without impairment 
of, but rather in the recognition of, 
State sovereignty. 

Normally, the functions of the 
States and their powers should be 
coextensive. There is no reason why 
the reserved and inherent rights of 
the States should not be kept ade- 
quate by the invocation of powers 
“necessary and proper” to their ex 
ercise. It was never contemplated 
that inalienable rights (and the 
power to assert and guarantee them) 
were being delegated. The Constitu- 
tion did not seek to create State 
power, but sought rather to restrain 
the States from denying such rights 
to the citizen. To assure full sove 
reignty to the States to this end, the 
Constitution guarantees to them a 
republican form of government.** 

The time is ripe for the States to 
take action upon the guaranty. 


The States Must 

Resist Centralization 

The States must foster a spirit re- 
sistant to the tendencies of centrali- 
zation, not in deference to a senti- 
mental regard for the rubrics of a 
political ritual, but because of the 
simple truth that, though the Na 
tional Government is the head of the 
body politic, the State is its heart. 
The States should not allow a sys- 
tem whereby they are mere dues 
paying members of a benevolent o1 
fraternal organization. The rights of 
the States are no greater than then 
power to enforce or utilize them. 
It is time for the States to examine, 
not what the Government cannot 
do, but what they can do. Let us 
distinguish between federal assist- 
ance to the States and State assist 
ance to the Federal Government. 


29. Elliot's Debates 114, 208 For modern 
trends, see Routt, Interstate Compacts and Ad- 
ministrative Co-operation (1940) 207 Annals 93. 

30. Mott, Uniform Legislation in the United 
States (1940) 207 Annals 79. 

31. Such also was the view of Mr. Justice 
Brandeis in New State Ice Company v. Liebman 
(1932), 285 U. S. 262. 

32. U.S. Const. Art. IV § 4; Corwin, The Con- 
stitution and What It Means Today (7th ed. 1941) 
140, 141 
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The States lose neither dignity nor 


integrity in the latter function. 


State and Local Rule Is Needed 

In an age when novelty is acclaimed 
as wisdom, it is no wonder that in 
the realm of government, political 
heresies should masquerade in the 
garbs of freedom. When change is 
confused with progress and license is 
confounded with liberty, the prob- 
lem becomes one peculiarly for so 
lution by home rule. This means 
of course, by those units of govern- 
ment which alone are capable of 
moral consciousness. Such units are 
primarily the people themselves and 
their localities. 

The big controversial questions of 
child labor, disease, poverty, wages, 
and the problems of capital and la- 
bor, are too completely integrated 
with morals and the ethos of the 
people to be separated. It is fanatic 
to insist that the salus popult, which 
is the supreme law, is lacking in the 
ingredient of plain justice of which 
morals is the core.*% 

It is the undoubted function of 
the States in this field to employ as 
much of their administrative machin- 
ery as the Constitution and the laws 
will police 
powers. *4 


vouchsafe to their 


The States must reexamine both 
their rights and their duties. They 
have the right to discharge all thei 
duties. They have equally the duty 
to assert all their rights. 

Such is a too brief sketch of trends 
and their explanation. We must now 
be practical. As heretofore stated the 
governmental powers, wisely sepa- 
rated into executive, legislative and 
judicial, have become strangely unit- 
ed in a common cause, albeit not by 
connivance, to further the absorp- 
tive processes of federal power. 
What We Can 
Help Do Now 


States 
chiefly to blame, they should lead 


Since the themselves are 
their own fight to reclaim what was 
constitutionally theirs. Most of th: 
attacks on the taking away of State 
powers have been made with the 
sword of the Constitution, but by 
individual litigants. It has not been 


80 American Bar Association Journal! 


difficult for the Supreme Court to 


view each assertion of the constitu- 


tional boundaries as the _ isolated 
wail of individuals who, advancing 
singly, can be easily disposed of. Yet 
it must not be overlooked that so 
long as the Constitution stands, true 
sovereignty remains with the peopl 
who have the power of amendment. 
The States as such speak through 
their legislatures and act through 
their representatives in the Congress. 
Concerted action can come through 
them. Legislative resolutions and 
memorials have value as expressions 
of public opinion and ought to be 
encouraged, not only as a defense 
against estoppel by the States, but as 
a legitimate demand for action. 
The power of the press is no less 
an effective weapon. Its influence 
upon National spokesmen has been 
too frequently exercised to be dis- 
counted. The Supreme Court, com- 
posed of wise humans, need not be 
expected to be immune to the pres 
ence and pressure of public opinion 
when recognizable as a definition of 
public welfare. In those areas in 
which “domestic tranquillity” is to 
be defined, not by precept, but by 
policy, the Court would be neither 
wise nor human not to borrow from 
the people their own concepts.*® 
It is the Congress which has been 
chiefly responsible for crystallizing 
these trends into statute. The power 
of these enactments has been ex- 
panded by judicial interpretation. 
It is obvious, therefore, that public 
opinion must challenge Congress to 
action. The States must utilize the 
forces which have undermined them 
and turn them to their own ends. 
The Sherman Act has been a dam 
against which the increasing floods 
of federal power have been im- 
pounded. When insurance was ju- 
dicially declared to be a subject of 





33. ‘“‘The standards or patterns of utility an 
morals will be found by the judge in the life of 
the community."’ Cardozo, The Nature of the 
Judicial Process (192), page 105. 

34. Many State Constitutions contain provisions 
correlating good morals with good government 
For example: Miss. Const. (1832) Art. 7, § § 5, 14 
; religion, morals and knowledge, being 
necessary to good government, the preservation 
f liberty and the happiness of mankind, schools 

d the means of education shall forever be en- 
couraged in this State."" See also Delaware Const 





interstate commerce,®® the Court, al. 
though divided upon tthe _ legal 
phases, was practically united in its 
anxiety lest existing State structures, 
erected with its tacit approval, be dis. 
located. Congress thereupon passed 
the McCarran Act®? which practi- 
cally suspended the force of the de. 
cision in the South-Eastern Unde) 

writers case until the several States 
could readjust their tax structures 

The Court eagerly and unanimously 
sanctioned this practical expedient.* 
The Congress, with the aid of the 
Court, has power to give force and 
vitality to the Tenth Amendment, 
yet its will to do so must be con 

trolled or influenced by those whom 
it represents. 

Apathy must yield to action, words 
to deeds. The Union must again be. 
come beholden to the States. Today 
the States by a unique inversion of 
logic consider themselves beholden 
to the federal government because 
of its accommodating discharge of 
functions with whose surrender by 
the States passed also their own 
powers. 

The States by neglect of thei 
functions and duties have created 3 
need which has been the mother of 
federal invention. The States owé 
it to themselves and their own citi 
zens again to shoulder all local bu 
dens. The federal government owes 
them the duty to allow them to do 
so. Bureaucracy itself is a symptom 
of diseased function. 

Congress can, of course, undo what 
it has done. Our representatives may 
well borrow the vigilance of those 
who in the past have assayed each bit 
of legislation for traces of federal 
usurpation, and then, alert to the 
dangers, firmly reject any which give 
aid and comfort to the enemies of 
the rights of the States. 

It is the duty of the States as life 





(1776), Art. 22; Massachusetts Const. (1780) Part | 

Arts. I1, tll; Chance v. Mississippi State Textbook 

R. & P. Board, 190 Miss. 453, 200 So. 706 (1941) 
35. ‘‘Judges must let the welfare of society fix 

ts (justices) path."* Cardozo, op. cit. supra, page 

67 

36. South-Eastern 

2 U.S, Se. 

37. March 9, 1945. 

38. Prudential Insurance Co. v. Benjamin, No 
june 3, 1946, u. $s. ——. 


Underwriters’ case, (1944) 
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nants of this magnificent estate to 
commit no waste thereon of our 
rights and dignity, and in the in- 
terest of good husbandry to hand it 

r to the coming generations, which 
are our remaindermen, in the con- 
lition and spirit in which we took 
possession. The excepted wear and 
ear upon its institutions must be 
only that which is reasonable. There 


Whither?” 


(Continued from page 13) 


1 Creator, and declares that it was 
He that created all men equal, and 
that it was He that endowed them 
with certain inalienable rights. 

But Jefferson, and his colleagues 
ind contemporaries, knew that while 
the State could and should ensure to 
all citizens equality before the Law, 
whether they desired it or not, and 
equality of opportunity for all who 
desired it, man’s relation to God, and 
in that sense to his fellow man, was 
something in which the State was 
powerless. 

They knew that no human law 
ind no act of Government can make 
nen good, or generous, or just. They 
knew that the happiness for which 
we all strive can only become uni- 
versal in the fulfillment of the Divine 
Command, the great fundamental 
law and truth for all mankind, which 
is contained in the Golden Rule. 


Spiritual Bases for Law 
and Life 


You may say to me: “Is this the time 
or the place to say these things? What 
has this to do with members of the 
Bar in convention assembled?” It is 
because I believe that it has much to 
do with all of us that I, a layman and 
a lawyer, venture to address you so. 
Man is a maker of things and the 
things he makes possess him and he 
becomes their slave. He has builded 
great cities and they have not en- 
dured; their ruins lie under the sands 
of the desert or the rank growth of 
the jungle. The destruction of their 





must be no dissipation by our neg- 
lect, nor may the use of new growths 
be denied to the States which would 
mark their boundaries anew with 
identifying fences. Encroachment 
upon their domain must still be 
accounted a trespass. 

Those symbols in the blue field 
of our national banner are stars, in 
which galaxy none gleams more 


cities was tragedy to the inhabitants 
but who will say that it was a tragedy 
for the world? But man survived and 
built again. If his new cities go the 
way of the others and who can say 
they will not, can we believe that 
the historians of two thousand years 
from now will greatly lament their 
fall? I leave it to you to say what 
causes will be gravely assigned for 
our little tragedy. In my judgment 
an issue is drawn today that may 
vitally affect, and indeed transform, 
the governments under which we 
have lived so long. 

It was a denial of the importance 
of the spiritual life of man that drove 
Wells to his last cry of despair. Today 
those who deny the existence of God, 
or who give a contemptuous toler- 
ance to those who do believe in Him, 
are offering mankind a new earth on 
which, and not elsewhere, we are 
supposed to find a new heaven. 


False Ways of Life 
Are Offered 


We are offered a way of life in which, 
we are told, all men will be equal in 
fact, if we will only place ourselves in 
the hands of the instructed and 
benevolent few under a form of gov- 
ernment entirely different from any 
we have ever known. We are all 
being asked to lie down upon the 
bed of Procrustes; if our limbs are 
too short to fit that bed they will be 
torn and stretched until they do; if 
they are too long they will be in- 
continently lopped off; and you will 
remember that all but one of the 
guests of Procrustes died. We are 


States of the Union 





brightly than its fellow. They are 
not mere planets blinking with a 
borrowed light. They lose neither 
brilliance nor identity by acknowl- 
edging obeisance to a central sun, 
about which they revolve and which 
should be content to exert no greater 
control than necessary to keep them 
in their ordained and glorious orbit. 


S) 


being asked to revert to the state of 
the first American Communists, the 
people of Peru under the Incas, 
whose lot, and history, and fate are 
so graphically described by your 
great historian, Prescott. 

The plans offered make us think 
of what Lemuel Gulliver found 
when he went through the Grand 
Academy of Projectors at Lagado, on 
his voyage to Laputa: 

There was a most ingenious architect 
who had contrived a new method for 
building houses, by beginning at the 
roof, and working downwards to the 
foundation; which he justified to me 
by the like practice of those two pru- 
dent insects, the bee and the spider. 

Just as there is nothing new in 
prophecies about the end of the 
world—for centuries the day and the 
hour and even the minute have been 
from time to time proclaimed—so 
there is nothing new in the proposed 
new dispensation. It is all as old as 
Time; and groups of men have at 
times been beguiled to listen, and 
to agree, and, later, to repent. Long 
ago it was prophesied: 

For the time will come when they will 
not endure sound doctrine; but after 
their own lusts shall they heap to 
themselves teachers, having itching 
ears, and they shall turn away their 
ears from the truth and shall be 
turned unto fables. 

We are promised that if we fall 
down and worship the idol, which 
it is now proposed to set up, we shall 
evermore dwell careless after the 
manner of the Zidonians, quiet and 
secure; our happiness will be finally 
obtained, nay it will be forced upon 
us all, whether we deserve. it or not. 
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“Whither?” 


We know the end to which the 
Zidonians came and we remember 
King Gama’s song from Princess Ida, 
charged with a certain satiric truth 
which is present in so much that 
W. S. Gilbert wrote: 


O don’t the days seem lank and long 


5 
When all goes right and nothing 


goes wrong: 
And isn’t your life extremely flat 
With nothing whatever to grumble at? 
How much more real happiness 
was that of those who went before 
us of whom it was said: 
Thy friends are exultations, agonies 
And love and man’s unconquerable 
mind. 
Do the people of America propose 
to rewrite the Declaration of In- 
dependence? 


Lawyers Should Keep 

The Faith 

Ihe issue is squarely joined and we 
have a responsibility, second to none, 
to bear witness to the faith that is 
in us. In office practice, in the 
Courts, in the legislatures, in all 
positions of public authority and 
private trust, and in the Church to 


me 


NLRB Procedures 

(Continued from page 17) 
\ccordingly, a party was better off 
under the old Rules if he filed no 
answer to the Board’s complaint than 
if he filed an answer. We _ have 
thought that it is desirable to en- 
courage the filing of answers to com- 
plaints, and that Section 5 (a) of the 
\ct clearly contemplates that agencies 
will by rule provide for responsive 
pleadings, so as to simplify and settle 
the issues and expedite hearings. 
203.20 and 
203.25 have been amended to permit 


5. Section Section 
the same relaxed procedures with 
respect to interventions in complaint 
cases as I have described above as 
to representation cases. 

Subpenas and Access to Evidence 

!. Section 203.22 and Section 203.27 
have been amended in order to meet 
the requirements of Sections 6 (b) 
and (c) of the Act dealing with sub- 
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which we belong—because every 
Church needs and must have the 
active support and best counsel of 
its laymen—we must do everything 
that in us lies to ensure that the 
Faith, upon which those who went 
before us built so well, shall con- 
tinue to be our guide and touchstone. 
Because we believe in the spiritual 
man, and because we believe that it 
is only by the working of the Spirit 
in man that lasting good and real 
happiness may be achieved, we are 
bound to see that our own conduct, 
and our own behaviour, are worthy 
of those beliefs. 

All the religions of the world have 
been given to us by the East; only 
those whose essence is a belief in the 
Creator have survived as world- 
forces. Today the East is offering us 
a way of Life, in which there is no 
room, because it is claimed there is 
no need, for that Creator; and it is 
being preached by those to whom it 
is as a religion. It is a positive and 
aggressive Ethos which inspires those 
who believe in it with the same 
fervour and determination to propa- 


penas and the rights of persons who 
have been compelled to give data or 
evidence to copies of the data or evi- 
dence given. Pursuant to the rule, 
soard agents as well as private par- 
ties may obtain subpenas upon writ- 
ten request to the appropriate 
official, accompanied by a simple 
statement of relevance and scope of 
the evidence sought. Applications 
for subpenas and rulings thereon 
will not, however, become a part of 
the record, except upon the request 
of the party whose application has 
been denied or in other special cir- 
cumstances where the application 
and ruling are clearly relevant. 
With respect to Section 6 (b) of 
the Act, it has been the Board’s 
practice generally to permit persons 
who give data or evidence to obtain 
copies, and this right has been lim- 
ited only in the rarest cases. The 
Board desires to continue this prac- 
tice. In some cases, such as, for ex- 


gate it as motivated the prophets and 


apostles of old. 


Lawyers Must Be Ready 

to Meet the Challenge 

\re we prepared to meet this latest 
challenge as our fathers would have 
met it? Or are we so inert, so nega- 
tive, in our day, that it would savy 
endless misery, and untold tragedy 
if we were to avert our faces, and, 
without courage, as we should be 
without hope, await the end which 
Wells so confidently foretold? 

[ am optimistic enough, and I fee] 
that it is a reasoned optimism, to 
believe that we shall not be un- 
worthy of our past, to believe that 
we shall not be faithless to ow 
children or to our children’s chil 
dren, and to believe that our con 
victions are still positive and dy- 
namic in us. I am convinced that we 
still have within us that which will 
drive us on to bear a part, of which 
we need never be ashamed, in the 
endless struggle between Light and 
War fon 
the exalting of the Truth and the 


Darkness, in the Great 


abasing of the Lie. 


ample, 8 (2) proceedings in which 
evidence or statements have been 
obtained from persons who are con- 
nected with the respondent or the 
alleged 8 (2) organization, it might 
be harmful or even destructive of 
the Board’s case if the Board at- 
torney were required to furnish such 
persons with copies of the statements 
obtained from them. No such danger 
cases. According- 
ly, Section 203.37 of the revised 
Rules and Regulations provides that 


is foreseen in “R” 


the Regional Director may for good 
cause prohibit the copying, in “C” 
cases, of evidence or data given under 
compulsion in the non-public investi- 
gative stages of the case, which we 
interpret as meaning, obtained in 
the course of investigation but be- 
fore formal proceedings are insti- 
tuted, and that he may instead limit 
the party submitting the data or evi- 
dence to their inspection. In “R” 


cases, under Section 203.52 (c) of the 
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s, the right to copy all data or 
lence in similar circumstances is 
Jimited. ‘The right to copying or 
ection under the new Act is lim- 
| to the person compelled to give 
data or to his representative; it 
es not extend to others. As to testi- 
my given in open hearings, the 
ne rules as have applied in the past 
ntinue. Copies of the transcript 
av be obtained on payment of law- 
lly. prescribed costs to the official 
porter. 

>. Section 203.30, dealing with 

ce powers and duties of Trial Exam- 
iners, makes no change, we think, in 
the powers which Trial Examiners 
have always had in connection with 
hoard proceedings. However, the 
section has been amplified so as to 
state these powers in more detail and 
as nearly as desirable in conformity 
with the language of the Administra- 
tive Procedure Act. 

6. Section 203.35 has been 
amended to permit parties to file 
proposed findings before Trial Ex- 
aminers as well as to submit briefs 
ind oral argument. Heretofore, par- 
ties have been permitted to file briefs 
and make oral argument before Trial 
Examiners, and proposed findings 
were also accepted; but there was no 
explicit provision in the Rules per- 
mitting the filing of the proposed 
findings. We read Section 8 (b) of 
the Act as requiring us to grant par- 
ties Opportunity to submit such find- 
Trial 
makes his recommended decision. 

7. Finally, Sections 203.38, 203.39, 
203.42 and 203.43 have been 


amended in minor respects so as to 


ings, before the Examine! 


make it clear that the Board is con- 
tinuing to require intermediate re- 
ports or recommended decisions by 
rial 


“initial’’ decision in cases will con- 


Examiners and that the 


tinue to be made by the Board. 


IIT. JupiciAL REVIEW UNDER THE ACT 
Ihe impact of the judicial review 
provisions of the new Act upon the 
NLRA are probably of the most in 
terest to lawyers. In general, it seems 
clear that the new legislation is not 
intended to expand or substantially 
change existing law as to judicial 





review (See the Attorney General's 
memorandum entitled ‘Questions 
and Answers Re S. 7”; Senate Docu- 
ment No. 248, page 415). 

With respect to judicial review of 
a Regional Director’s refusal to issue 
a complaint or notice of hearing, we 
think that the opening exemption of 
Section 10, exempting from the judi- 
cial review provisions “agency ac- 
tion... by law committed to agency 
discretion,” precludes judicial review 
of our refusals to proceed to formal 
action. The Senate Committee Print 
of June, 1945, has this to say (Senate 
Document No. 248, page 38): 

\ final objection is that this section 
{referring to Section 10], read in the 
light of the definition of agency action 
in subsection g of section 2, would en- 
able courts to review the failure of an 
agency to institute proceedings in la- 
bor cases .... The answer, however, 
is that the introductory clause of Sec- 
tion 10 expressly exempts “agency ac- 
tion .. . by law committed to agency 
discretion.” 

Mr. Carl McFarland, who spon- 
sored the bill on behalf of the Amer- 
ican Bar Association, stated in his 
testimony before the House Judi- 
ciary Committee (Senate Document 
No. 248, page 84): 

... We think that the basic exception 

of administrative discretion should be 

preserved, must be preserved. 

The Attorney General stated in his 
analysis of the bill (/d., page 230): 

... Many matters are committed partly 

or wholly to agency discretion. Thus, 

the Courts have held that the refusal 
by the National Labor Relations 

Board to issue a complaint is an exer- 

cise of discretion unreviewable by the 

Courts (citing two NLRB cases). 


“Substantial Evidence” 

Rule Still Applies 

As to the scope of judicial review, it 
seems to us clear that the “substantial 
evidence” rule still applies. ‘The 
evolution of the bill is illuminating. 
Early bills provided that Courts 
should set aside agency action to 
the extent that it was “unsupported 
by competent, material, convincing 
and substantial evidence.” (The 
Smith-Cravens bills, H. R. 339 and 
1117). Another predecessor bill, the 
Gwynne bill (H. R. 2602), provided 
that the test was whether or not the 
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agency action was “unsupported by 
substantial, credible and material 
evidence.” The original text of S. 7, 
which ultimately became the present 
Act, provided that agency action 
should be set aside if “unsupported 
by competent, material and substan- 
tial evidence.” The bill as passed 
recites the test to be “substantial” 
evidence and nothing more, and we 
think that this change in language 
is highly significant, in view of the 
evolution of the bill and the criti- 
cisms made of the earlier bills insofar 
as they would have changed the “sub- 
stantial evidence” rule. 

The Senate and House Judiciary 
Committee Reports are also clear, we 
think, that the “‘substantial evidence’”’ 
rule is meant to be continued (Sen- 
ate Document No. 248, pages 214, 
279). The Attorney General stated 
that the clause is intended ‘to em- 
body the law as declared, for example, 
in Consolidated Edison Company v. 
NLRB, 305 U. S. 197” (Senate Docu- 
ment No. 248, page 340); and Mr. 
McFarland made it clear in his testi- 
mony before the House Judiciary 
Committee that the American Bar 
Association for which he spoke did 
not believe that the extent or scope 
of review should be altered. He said 
(Id., page 84): 

... We believe that about all the stat- 

ute should or could do would be to 

state the form of action, the type of 
acts that are reviewable in accordance 
with the present law, the authority of 
the courts to grant temporary relief so 
that review may be useful, but that the 
scope of review should be as it now is. 

[Emphasis supplied]. 

He also stated, in answer to a ques- 
Congressman Cravens, a 
Committee (/d., 


tion by 

member of the 

pages 85, 86): 
Mr. CRAVENS: 
I think what we are trying to find out 
is, in your judgment, based on your 
experience, is judicial review adequate 
which is based upon a finding by the 
reviewing court that there was sub- 
stantial evidence to support the facts 
as found by the agency below? 


Mr. McFartanp: That is right... . 
Mr. McFarland goes on to say that 
the review, of course, must be of the 
whole record, and we agree with 
that. But the point is that if the 
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Court, after reviewing the whole rec- 
ord, finds in it substantial evidence 
to support the agency, it must en- 
force its findings and order. 


The Act's Requirements 
as to Evidence 


Section 7 (c) of the Administrative 
Procedure Act, requiring agencies to 
base their findings upon “the reli- 
able, probative and substantial evi- 
dence,” is not inconsistent, we 
believe, with what has just been said. 
In the first place, Section 7 deals with 
agency procedural requirements, not 
with the test of judicial review. That 
is covered exclusively by Section 10, 
which lays down only the “‘substan- 
tial evidence” test in this connection. 
Moreover, the requirement of Sec- 
tion 7 (c) is itself intended, we think, 
to be merely a restatement of the 
The 
this: 
Until the last stages of the legisla- 


“substantial evidence’ rule. 


reason for our conclusion is 
tion, even after the bill was passed 
by the Senate in March, 1946, Sec- 
tion 7 (c) referred to “relevant, 
reliable and probative evidence,” as 
the standard for agency action, and 
this was defined by the Senate 
Judiciary Committee as meaning the 
“substantial The 


said 


evidence” rule. 


Senate Judiciary Committee 
that the “reliable, probative and 
relevant” standard was that recom- 
mended by the Attorney General's 
Committee and that the Courts had 
used the same standard in determin- 
ing whether or not agency action was 
supported by “substantial evidence,” 
citing in support of this statement 
four NLRB cases, including the Con- 
solidated Edison case in the Supreme 
Court No. 248, 


page 30). The Committee also stated 


(Senate Document 
that agencies had argued that “rele- 
vant, reliable, and probative evi- 
dence” varied the “present and tested 
administrative law.” The 
Committee said: “This is erroneous” 
(Id., page 31). 

After the bill had passed the Sen- 
ate, the House amended Section 7 (c) 
to read as it does now; that is, to 
recite the standard of agency action 
to be “reliable, probative and sub- 
stantial 


rule in 


evidence.” In _ its Repori, 
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the House Judiciary Committee in- 
dicates that the change was made be- 
cause otherwise some “hypercritical 
mind” might contend that the omis- 
sion of the term 
dence” was intentional (I/d., page 
287, footnotes 17 and 18). The Com- 
mittee stated: “Obviously the agency 
will proceed in accordance with the 


“substantial evi- 


finds reliable, 
probative and substantial—there is 
no reason why the bill should not 
say so.”” When the bill went back to 
the Senate, that body was assured by 
McCarran that all the 
changes which had been made were 
changes merely in language and do 
not materially affect the intent of the 
Act (Senate Document No. 248, page 
123). 


evidence which it 


Chairman 


Provisions for Interim Relief 


The evolution of the provisions of 
Section 10, dealing with interim re- 
lief (that is, the power of Courts to 
stay the effective dates of administra- 
tive action pending judicial review) 
also clearly suggests, we think, that 
the bill as passed was intended to 
permit interim relief or stays to be 
granted only where necessary to pre- 
vent irreparable injury. This is the 
traditional equity test. The original 
text of the legislation would have 
permitted the Courts to grant stays 
“to the extent necessary to preserve 
status or rights, etc.”” The legisla- 
tion as enacted provides, however, 
that Courts may stay agency action 
“to the extent necessary to prevent 
irreparable injury”; and the Attor- 
ney General says, with respect to this 
provision, that the Court must find 
that granting of interim relief is 
necessary to prevent irreparable in- 
jury (Senate Document No. 248, 
page 230). 


IV. DECLARATORY ORDERS AND 
THE NLRB 
Section 5 (d) of the new Act provides 
in substance that agencies are author- 
ized in their sound discretion to issue 
a declaratory order to terminate a 
controversy or remove uncertainty. 
While we at the Board appreciate 
the desirability of a procedure by 
which controversies or uncertainty 





may be avoided by the use of de. 
claratory judgment procedures, we 
have very serious doubt as to the 
utility of Section 5 (d) in practical 
operation, insofar as it affects the 
Board’s work. 

In the first place, the legislative 
history is clear that the intention of 
Section 5 (d) is to carry over into the 
field of administrative law, insofar as 
possible, the declaratory judgment 
concepts and procedures that prevail 
in ordinary civil litigation (/d., pag 
204). Section 5 (d) is not intended 
to enlarge the jurisdiction or powe1 
of any agency to proceed with 1x 
spect to particular subject matters, 
nor does it repeal jurisdictional lim- 
itations on the agency as contained in 
other Congressional statutes. Oui 
initial difficulty with Section 5 (d) is 
doubt that, despite its provisions, we 
have 
orders unless a charge is filed with 
us under Section 10 (b) of NLRA 
for the filing of such charges has 
been held by the Courts to be “juris 
dictional”. (Consumers Power Co. 
v. NLRB, 113 F (2d) 1020 (C.C.A. 
0)). 

In our complaint cases, moreover, 


power to issue declaratory 


we are really operating very much 
as a civil Court does in deciding 
cases; and the cases usually present 
shifting and contested factual situa 
tions and issues much like those on 
meets in conventional civil litigation. 
The civil Courts have 
reluctant for this reason to exercise 
issue 
judgments. When one considers the 
particular situations in the board's 
work in which it might appear that 
a declaratory order might be a useful 
controversy or 
remove uncertainty, it becomes ap- 
parent that it is of doubtful value 
in our field. For example, one of 
the most obvious situations in which 
it would appear, superficially at 
least, that it might be appropriate or 
useful for the Board to issue a de- 
claratory order under Section 8 (1) 
of the NLRA, results from situations 
where an employer desires to make 


been very 


their powers to declaratory 


device to settle a 


a speech to employees before an 
election, or where he desires to 
promulgate a no-solicitation rule. 
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Yet, even in these situations, if the 
Buard should advise the employer 
in question that the proposed no- 
solicitation rule or proposed speech 
was violative of the NLRA, the em- 
plover could always change _ the 
speech in minor fashion so as, in his 
ypinion but not necessarily in the 
pinion of the other party to the 
ontroversy, to make it valid. 
Moreover, the situation might hb: 
onstantly changing so that, even if 
the Board should decide that the 
particular rule or speech was not a 
violation, there would be nothing to 
prevent a labor union from claim- 
ing that changed circumstances had 
affected the setting in which the 
speech or rule was made so as to 
affect its validity. We have some- 
times been requested by employers to 
advise them as to the propriety of a 
given rule or speech. Too frequently, 
when we have ventured an opinion, 
we have found that a controversy 
nevertheless resulted and that the 
[acts or circumstances allegedly sur- 
rounding the matter were not the 
same as those upon which we had 
relied in reaching our informal 
conclusion. The same problem of 
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(Continued from page 27) 


peculiar to a four-power occupation, 
and her independence is too nominal 
and brief to warrant any conclusions. 

Czechoslovakia was one of the first 
countries to be occupied by the 
Nazis and one of the last to be given 
up. In Czechoslovakia nearly all of 
the lawyers, intellectuals and leaders 
have been in exile or in Nazi con- 
centration camps. These liberty-lov- 
ing people never ceased resistance 
ind never ceased to pay for it with 
horrible penalties. Lidice is the clas- 
sic example. This village of some 500 
inhabitants was wiped out because 
it was thought the assassins of Hey- 
lrich were being harbored there. 
Every man was shot, every woman 
sent to labor camps, the children 
were scattered among Germans; the 


shifting facts is also apparent in 
cases arising under other subsections 
of Section 8 of NLRA. See also the 
Final Report of the Attorney Gen- 
eral’s Committee on Administrative 
Procedure, page 32, in which it is 
stated that “declaratory rulings may 
have no place in a complex, shifting 
( 


problem like that of labor rela- 


” 


tiers,’ . <'. 


V. RuLE-MAKING PROCEDURES 
UNDER THE ACT 
Section 4 of the Act requires certain 
notice and procedures with respect 
to agency rule-making. The section 
states clearly that the notice and pro- 
cedure requirements do not apply to 
interpretative rules, general state- 
ments of policy, or rules of agency 
organization, procedure or practice. 
The only rules to which they do 
apply are substantive rules. We 
think that the Board does not issue 
any substantive rules within the 
meaning of the new Act, but that the 
conventional Rules and Regulations 
we issue fall within the exemptions 
from the notice and procedure re- 


quirements of Section 4, being pro- 


town was burned to the ground, 
and not one foundation stone was 
left on top of another. 


The Confrontation of 

Frank vs. Daleuge 

Karl Hermann Frank, the respon- 
sible German official, was taken 
prisoner by the United States. Since 
he was a citizen of Czechoslovakia 
and his crimes were committed in 
that country, we turned him over to 
its authorities for trial. Frank denied 
that he had political responsibility 
for decisions such as that to destroy 
Lidice and claimed that such acts 
were done on order of his superior 
officer, Daleuge. Daleuge also was 
our prisoner, and we delivered him 
to the Czechs to use as a witness to 
“confront” the defendant, according 
to the Czech procedure. This con- 
frontation of witnesses is novel to 
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cedural rules. So-called rules such 
as, for example, the “contract bar” 
rule, the General Electric X-Ray rule, 
the “one-year certification” rule, and 
so on, are decisional rules; that is, 
they have been announced in Board 
decisions following adjudication 
procedures, and they are adjudica- 
tions within the meaning of the Act 
rather than instances of substantive 
rule-making. The Act makes very 
clear distinction between adjudi- 
cative functions on the one hand and 
rule-making functions on the other. 
Before any of these decisional rules 
are applied in subsequent cases, the 
adjudication procedures under the 
NLRA are followed, and the rules 
are applied under doctrines in the 
nature of stare decisis. These pro- 
cedures give the parties in each case 
an opportunity to present their posi- 
tions and to argue against the ap- 
plication of the decisional rule in 
their particular situations. Accord- 
ingly, we have concluded that the 
rule-making procedures of Section 
4 of the new Act do not substantially 
affect the Board’s rule-making pow- 
ers and functions as heretofore ex- 


ercised. 


ai 


us; and, accompanied by your Presi- 
dent and members of my staff, I 
accepted the invitation of the Gov- 
ernment to attend as an observer. 
The trial was conducted with dignity 
and without passion. The confronta- 
tion warrants description, for it 
shows how, by proceedings strange 
and perhaps unacceptable to us, 
others manage to achieve just results. 

Daleuge testified that Defendant 
Frank was responsible for the atroc- 
ities. The presiding Judge asked the 
defendant if, after hearing Daleuge’s 
testimony, he still denied responsi- 
bility. Frank still denied it. The wit- 
ness then in substance was asked: 
“Can you look the defendant Frank 
in the eye and face-to-face repeat 
your testimony against him?” Da- 
leuge said he could. The two men 
were stood face-to-face, perhaps ten 
feet apart. Daleuge, in a clear voice 
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and squarely facing and eyeing the 
defendant, repeated his testimony. 
\s he did so, Frank’s eyes dropped, 
and then his head. There was not a 
doubt in any observer’s mind that 
this process solved the riddle of who 
lied. While such a confrontation may 
little 
and we probably could not require a 


seem a melodramatic to us, 
defendant to participate, it seems a 


more revealing procedural device 


than.any known to our law. 


Two Blood-Stained Defendants 
at Nuremberg Were Lawyers 


The Germans have long dominated 
the legal thought of Central Europe. 
German scholars in times past have 
contributions to 
But the 
profession there has been through 


made important 


jurisprudential teachings. 


a hard quarter-century and is badly 
demoralized. The German Bar has 
suffered the mutilation of its legal 
heritage, its independence, and its 
prestige. The lawyers, of course, can 
have no respected or useful place 
except in a society which is ruled 
by law. The tragedy of the German 
lawyer is the tragedy of the profes- 
sion anywhere when a country is 
ruled by authority but not by law. 
Unfortunately, lawyers were found 
who were willing to help bring this 
about. 

blood-stained 


the most 


defendants at Nuremberg, both sen 


Two of 


tenced to death by hanging, were 
lawyers. One was Hans Frank, the 
notorious Governor-General of Po 
land, who was head of the German 
legal profession during the Nazi 
dictatorship. The other was Kalten- 
brunner, the supervisor of the con- 
centration camps and the political 
police, who was a disbarred Austrian 
advocate. During the long regime 
some lawyers opposed it, but they 
went to concentration camps or be- 
tried to re- 


came fugitives. A few 


main aloof and subsist by  non- 
political professional chores. Others 
accepted or pretended to accept the 
Nazi doctrine and joined the Party. 
Many younger men who came on 
during the regime knew no other 
order and became real Nazi zealots. 


At the Nuremberg trial the defend- 
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allowed to choose Nazi 
lawyers to defend them, and several 


ants were 


defense counsel were unrepentent 


disciples of Hitler. 


No Independent Legal 
Profession Possible 


Conditions since 1933 made the ex 
istence in Germany of anything re 
sembling an independent legal pro- 
fession impossible. In its dozen years 
of absolute control of all phases of 
German life the Nazi party effected 
a complete obliteration of the kind 
of courts and judiciary before which 
a legal profession can be serviceable 
and self-respecting. It established the 
fuehrerprinzip, or leadership prin 
ciple, by which the Fuehrer, Adoll 
Hitler, became in form and in fact 
the sole source of power to legislate, 
to administer or to adjudicate. The 
first step was to do away with the 
Reichstag or Parliament and absorb 
into the Fuehrer its power to legis- 
late. Then came a purge of the ex 
ecutive departments, and civil serv 
ants pledged to the fuehrerprinzp 
were installed in key positions. The 
Party was then ready to take on the 
most stubborn branch of the govern- 
ment and the last to yield—the 
judiciary. 

Phe German judiciary long had 
been a respected one composed of 
professional judges fairly indepen 
dent of political controls. Hitler ove 
came this independence both by 
changing judicial personnel and by 
depriving Courts of jurisdiction. Re- 
placements caused by death and 
retirements were exclusively from the 
Party. There were also some conver- 
sions. Outright ousters for political 
or racial reasons were many and all 
unsubmissive judges were harassed, 
spied upon and put under pressure 
to join the Party and pledge them- 
selves to the fuehrerprinzip. 


Executive Attacks on the 
Judicial Power 


There also were attacks upon the 
judicial power as such. When the 
Supreme Court acquitted three of 
the four defendants accused of set- 
ting the Reichstag fire, that Court 
was deprived of jurisdiction to uy 





charges of treason and it was cop. 
ferred upon a new “People’s Court” 
which consisted of two professional 
judges and five Party officials. Special 
Courts to try political crimes were 
created and manned with Party 
members. Laws were decreed in such 
vague and general terms that thes 
partisan Courts could find near} 
anyone guilty, as, for example, the 


‘ 


ruling that “every violation of the 
goals of life which the community 
set up for itself’ although not con 
“formal” should be 


punished. It was decreed that every 


trary to law 
false or exaggerated statement which 
would harm the welfare of the state 
or the Nazi party was a crime. 

sut even this unlimited power in 
the hands of partisan courts was 
not enough. Anything that resembled 
the judicial process was apt to b 
objectionable to men bent on such 
ruthless persecution and _ terrorism 
The 
“protective custody” was resorted to. 


of opponents. device called 
Goering, on cross-examination, said 
“protective custody” meant the arrest 
of people, not because they had com- 
mitted any crime but because they 
might do so if left at large. Of 
course, such a device precluded any 
hearing process. No Court of law 
could administer a system of arrests 
on prediction and suspicion. It made 
the police masters of the state. 


A Sturdy Legal Profession 
Withered Away 


left no 
function for the legal profession in 


This situation, of course, 
any case where the police or the stat 
was concerned. The once sturdy legal 
profession withered away. There is in 
Germany a considerable number, 
mostly of older men, whose concepts 
of law and of professional duty wer¢ 
formed before the days of Nazi in- 
fluence. Most of these were in ob- 
scure places during the regime but 
now provide a foundation for a 
revived German bar. But the condi- 
tions of four-power occupation, the 
alien and imposed character of such 
law as now prevails there, makes it 
improbable that much progress will 
be made until political conditions 
have settled. 
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The Soviet Legal System 

\s Different 

[a frequently asked, sometimes 
in air that suggests suspicion 
ff treason, “How was it possible to 


1 with the Russians?” The an- 
wer is not sensational. It was pos- 
sible to get on with them in the same 


one gets on with other good 
swyers. They are men of ability and 
vere cooperative and agreeable. Ex- 
ept on policy matters on which they 
av have had binding instructions 
rom Moscow, they were reasonable 
ind adaptable. 
Of course, the Soviet legal system 
s very different from our gn. Rus- 
‘ian law, both of the Empire and of 
he Revolution, has been built on a 
ore Eastern historical foundation. 
\uch of our legal philosophy traces 
wough Britain to Normandy and 
thence, like that of all Western and 
Central Europe, to Rome. Russia, 
too, received much of Roman law. 
But just as its heritage of Christianity 
was received through the Eastern 
Church, so its law came to Russia 
rom the Eastern Roman Empire 
ind traveled by way of Byzantium. 
The East made its mark on 
Russian legal concepts, which fon 
centuries have evolved under abso- 


near 


lute government and have been 
shaped to its needs. 

Of course, there is not, and never 
has been, in Russia any process com- 
parable to the writ of habeas corpus 
by which Courts test the legality 
of imprisonment and protect the 
freedom of the person. The press and 
radio, even the theatre and all means 
of communication of thought, are 
sovernment-controlled. The Secret 
Political Police is a part of Russian 
tradition, and there is no history 
of criticism of government and free 
liscussion such as we practice. And 
we should not forget that the irre- 
sponsibility with which sme of these 
liberties are abused and commercial- 
ized here strengthens the Soviet con- 
fidence that their system is superior 
to ours. 

In 1917 the Bolshevik Revolution 
wept away the entire judicial hier- 
rchy of the Russian Empire. A new 
system was devised and from time to 


time it has been revised. The Soviet 
reformers were not only hostile to 
the system of the Czars but they were 
equally antagonistic to the system 
of the Western countries. The two 
great currents of liberal legal 
thought, one from England and one 
from France, which in the Eighteenth 
Century converged in the American 
Revolution and in the French Revo- 
lution and in English Reform, com- 
pletely by-passed Russia. Some com- 
mon phrases which embody so much 
historical meaning to us, such as 
“due process of law,” are not even 
for want 
of an equivalent. A discussion of the 
Soviet system or philosophy would 
carry me beyond the limits of this 


translatable into Russian 


paper. A few most general observa- 
tions must suffice on a subject that 
would repay long study. 


The Courts as Government 

Organs of Vengeance 

Soviet jurists do not accept our Wes- 
tern point of view that the Court is 
and should be independent of other 
branches of the government and 
responsible only before the law. On 
the contrary, as one authority has 
stated, “The Court has always been 
and still remains, as it ought to be 
according to its nature—namely, one 
of the organs of governmental power, 
a weapon in the hands of the ruling 
class for the purpose of safeguarding 
its interests.” 

It follows that Courts under the 
present government are “a weapon” 
of the dictatorship of the proletariat 
to protect its interests and to carry 
out the “politik of the governing 
class.” If, then, you ask why have a 
Court at all, a Soviet authority has 
answered, “In principle there is no 
real difference between a Court of 
justice and any other non-judicial 
vengeance.” The only 
distinction is that “judicial venge- 
ance offers a greater guarantee that 
there will be no error” in finding the 


organ of 


true facts. 


Jury Trials Were Distrusted 

The Soviet reformers abolished jury 
trial, which we regard as a great pro- 
tection to the workers as well as to 
others. This is explained upon the 
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ground that juries often return ver- 
dicts contrary to the wishes of the 
government in power. This, in the 
Soviet view, is “The 
people” in office do not trust “the 
people” in the jury box. They estab- 
lished instead co-judges, or lay judges, 


intolerable. 


to sit with the professional judges 
as more dependable “weapons in 
the hands of the ruling class.” 

The Soviets do not regard a trial 
as an adversary proceeding as we do. 
They reject the philosophy of a trial 
by contest. Their Court is not an 
impartial and unbiased umpire to 
supervise a legal combat. They want 
the Court and not the parties to try 
the case. 

The Soviet criminal proceeding is 
on the Continental order. The police 
institute investigation of a crime and 
question the suspect. The case is then 
transferred to the inquisitor for pre- 
liminary inquiry, one stage of which 
may occur before anyone is accused. 
When there is a formal accusation, 
the case enters a new phase. Soviet 
law expressly requires that the in- 
quisitor have sufficient grounds on 
which to base an accusation. No elab- 
orate law of evidence has been devel- 
oped; the may take any 
evidence which it thinks has any 
bearing on the case. All of the facts, 
including evidentiary facts, on which 
one is accused must be reduced to 
writing and read to him. Soviet law 
requires care that an accused know 
the exact charge against him. Then 
he is interrogated. The questions and 


Court 


answers must be reduced to writing, 
and the law explicitly forbids vio- 
lence, threats or similar methods in 
interrogation. A mere confession is 
not deemed sufficient to sustain a 
conviction; the Court must also in- 
quire into and verify the admission 
of guilt. 

This preliminary inquiry is so 
thorough and official that the trial 
or “judicial inquiry” consists chiefly 
in examination, verification and an- 
alysis of the evidence taken in the 
preliminary inquiry. As a _ conse- 
quence of this procedure, the public 
trial is not so much concerned with 
proof of guilt as with the defendant's 
effort to the made 


overcome case 
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against him by the 
ceedings. 

I have mentioned these general 
principles because they explain some 
of the more basic differences which 


preliminary pro- 


had to be reconciled if we were 
jointly to conduct a trial of war 


criminals. 


Soviet Agreement on Independent 
Judicial Adjudication of Guilt 


At the beginning of the negotiations 
of the agreement of London which 
provided for the trial, the Soviet 
delegation, with utmost frankness, 
said they saw no need for an in- 
dependent judicial judgment as to 
the guilt of war criminals because 
Churchill, Roosevelt and Stalin had 
declared them guilty and all that 
was needed from a Tribunal was to 
determine the punishment. We 
pointed out that British and Ameri- 
cans concede no power to their Presi- 
dent and Prime Minister to pro- 
nounce on guilt. After considering 
the position of the Western powers, 
the Soviet delegation agreed that the 
question of guilt of the defendants 
be submitted to independent adju- 
dication. 
When we considered trial pro- 
cedures, the Soviet delegation raised 
objection to the British-American 
practice upon the ground that it is 
You 


imagine that this was something of 


not fair to defendants. may 
a surprise to me. The point of the 
objection, however, was that under 
the Soviet system when an indictment 
is filed, every document and the 
statement of every witness which is 
expected to be used against the de- 
fendant must be filed with the court 
and made known to the defense. It 
was objected that under our system 
the accused does not know the state- 
ments of accusing witnesses nor the 
documents that may be used against 
him, that such evidence is first made 
known to him at the trial, too late 
to prepare a defense, and that this 
tends to make the trial something 
of a game instead of a real inquest 
into guilt. It must be admitted that 
there is a great deal of truth in this 
criticism. We reached a compromise 


by which the Nuremberg indictment 
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was more informative than in Eng- 
lish or American practice but less 
so than in Soviet and French practice. 


Confessions Obtained 
by the Russians 


Two of the defendants, Fritsche and 
Raeder, had been captured by the 
Russians and were to be delivered 
to our authorities at Nuremberg 
for trial. Fritsche was known to have 
made a confession, and it was be- 
made 
to obtain one from Raeder. In view 


lieved that efforts had been 


of the suspicion about the voluntary 
character of confessions obtained by 
the Russians, there was considerable 
interest in these prisoners. Fritsche, 
when under the protection of the 
Tribunal, denied that the written 
confession produced was in his words 
but he said that in substance it was 
true. While he in close 
confinement when it was given, he 


had been 
said that in no way had he been 
Admiral Raeder 
no confession and, although he had 


mistreated. made 
been interrogated at length, he made 
no claim that he was subjected to 
threats or violence of any kind. 

I am unable to form any opinion 
as to the general practice of the 
Russians in obtaining confessions, 
but experience 
showed their confessions to be more 
questionable than many obtained 
in this country. 


nothing in our 


Soviet Trial Procedure When an 
Individual Is Confronted by 

“Big Government” 

The Soviet trial procedure, like our 
own, is capable of doing justice when 
in the hands of fair prosecutors and 
judges. The most serious weakness 
in either system is that an individual 
in the dock is so relatively helpless 
when confronted by the vast power 
of organized government. When a 
government has no concern in a trial 
except to see that truth prevails 
and justice is done, this disparity of 
strength is not serious. But when the 
interest of the government in any 
case is strong enough to tempt its 
prosecutors to strain to convict, the 
disparity becomes decisive. When 
this disposition to overreach exists, 











the Soviet system offers few checks 
or remedies as compared with those 
available to a defendant in our law 


Russian Distrust of Our Liberty 


Between the Russians and ourselves 
there is a fundamental difference jy 
outlook on life that complicates al] 
relations. We abhor their political 
absolutism; they distrust our liberty 
They do not think our liberty js 
genuine, as we think it is, and they 
doubt the social value of our kind 
of liberty. These differences go very 
deep. 

I see little chance of convincing 
Russia thgt our system is best. They 
value a disciplined society, disci. 
plined in thought and action, and to 
them our freedom is anarchy. Cer. 
tainly we will not accept their system, 
for to us their discipline looks like 
tyranny. We must face the fact that 
East is East and West is West, and 
if the two are ever to meet in these 
matters it is far in the future. 


Talk of War Hampers 
Good Relations 


But it does not follow that we must 
war with them. While I was abroad 
often close to the Russian frontier 
and aware of the tensions that exis- 
ted there, it was still incomprehensi- 
ble that on this side of the water 
there were so many irresponsible 
voices almost eagerly predicting war. 
This sort of talk hampers good re- 
lations by creating unfounded fears 
of our motives and stiffening opposi- 
tion to our proposals. 

The Russians are a proud and 
sensitive people. They have suffered 
in this war far more than we have 
suffered whose lands were not in- 
vaded. I am confident that the masses 
of Russians do not want another 
war. But they have become keenly 
aware of their strength. Conflicts of 
interest between us will be difficult 
enough to compose against a back- 
ground of public calm and good will. 
But I have confidence that in diplo- 
macy as in legal matters there are 
solutions, not always satisfactory, 
of course, but infinitely more accept- 
able than resort to war. 
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Uses of Judicial Inquiry in 
international Affairs 
{mong those means to maintain 
yeace, | think we have demonstrated 
that the process of judicial inquiry— 
the lawyer’s specialty—is more prac- 
tical and capable of more extensive 
use in international affairs than had 
been thought possible. This is en- 
‘ouraging, because I suppose agree- 
ment is nearly universal that the 
long-range maintenance of peace de- 
nds upon establishing means by 
which brute force will be subordi- 
nated to reason and force will be 
controlled by law. 

But world law cannot be just your 
law, or my law, nor any one country’s 
law. For this reason, some urge that 
there can never be a generally ac- 
cepted law, because the interests, tra- 
ditions and philosophies of the great 
nations, especially of the East and the 
\Vest, are so divergent that they can 
never be reconciled in common con- 
cepts of what is legally right and le- 
gally wrong. 


Jurisprudence of All Countries 
ls Reconcilable 


\ year and a half of daily work with 


Law Books 
(Continued from page 30) 

subscriber or member becomes en- 
titled to call upon the publisher or 
association to give legal advice or to 
render other legal services. More- 
over, no salesman or other represen- 
tative shall state or intimate that the 
publisher or association will in any 
way give legal advice or render other 
legal services. It is the duty of such or- 
ganizations studiously to avoid grant- 
ing requests for advice or the per- 
formance of other serviceswhich would 
constitute the practice of law and not 
hesitate to suggest, in reply to such 
requests, that the inquirer’s own 
counsel be consulted in such matters. 


Soviet, British and French lawyers, 
at all the chores that have to be done 
in conducting a great lawsuit, and 
frequent work with representatives 
from many of the nineteen nations 
which adhered to the Agreement of 
London, leaves me with a very strong 
conviction that the matters on which 
ihe jurisprudence of all countries are 
reconcilable, are far more important 
than the things in which they are in- 
evitably in conflict. Of course, it is 
idle to pretend that agreement is easy 
or can ever be complete between So- 
viet lawyers and those trained in the 
common law. Certainly our trial 
methods and technique are very dis- 
similar but, as we proved at Nurem- 
berg, the differences are not insuper- 
able. And I think we also found 
enough of fundamental unity and of 
common understanding so that agree- 
ment is possible on most of the un- 
derlying legal principles which guide 
the personal relations of man to man 
and the peaceful relations of state 
to state. Where our systems differ 
most, where they are least reconcil- 
able, is in the relations which should 
exist between a state and its own 
citizens. 


SECTION THREE 


No publisher, corporation or asso- 
ciation, directly or by implication, 
shall assert any ability or readiness 
to grant requests for legal advice or 
for the performance of other serv- 
ices that would constitute the prac- 
tice of law, nor represent to the pub- 
lic that by subscription or member- 
ship, the employment of personal 
counsel is unnecessary. 


SECTION FouR 


Loose-leaf or other printed services 
or publications designed to be kept 
up-to-date pertaining to law and legal 
subjects shall, on and after August 1, 
1941, carry the following printed 


Lawyers Today 


We men of the law, in all lands, 
should beware lest political differ- 
ences lead us to exaggerate the differ- 
ences in our legal philosophies and 
functions. Many political differences 
are as superficial to the real structure 
of society as cosmetics are to the anat- 
omy of the individual. It is matters 
affecting the anatomy of the society 
that lawyers chiefly deal with, and it 
is anatomy that societies, like indi- 
viduals, differ least. 


Legal Profession Struggles Against 
Either Anarchy or Absolutism 


Everywhere, in the aftermath of 
war, the legal profession is trying to 
repair the legal anatomy of shattered 
social bodies; everywhere they are 
struggling against anarchy. They are 
serving social orders that are not uni- 
form; but no matter what the kind of 
society, the life of the individual is 
safer and more hopeful because law- 
yers faithful to their profession are 
there. We should be conscious and 
proud of our fellowship in a profes- 
sion that is world-wide and on whose 
fidelity so much of the hope of a free 
and peaceful world depends. 


10 


notice in each volume on the title 
page or back thereof: 

“This publication is designed to 
provide accurate and authoritative 
information in regard to the sub- 
ject matter covered. It is sold with 
the understanding that the pub- 
lisher is not engaged in rendering 
legal, accounting or other profes- 
sional service. If legal advice or 
other expert assistance is required, 
the services of a competent pro- 
fessional person should be sought.” 
Members of the profession will 

hail with satisfaction the further 
results of cooperation between the 
publishers and the Association's 
Committee. 
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by William R. Eddleman - Secretary, Junior Bar Conference 


® At the Conference of all Section 
Chairmen convened by President 
Carl B. Rix in Chicago on December 
1, Chairman James D. Fellers, of the 
Junior Bar Conference, outlined its 
work for the Association year 
1946-47. Within the limited space of 
this page, the following “high lights” 
some salient features: 

Public Information 

Relations with Law Students 

Membership 

lraffic Court 

Restatement of the Law 

Procedural Reform 

\id to the Small Litigant 

Cooperation with Junior Bar Groups 

Inter-American Bar 

Legislative Drafting 


Priority for this year is given to 
Public 


1. An extended educational pro- 


Information: 


gram will be given on matters as to 


American citizenship and civil 


rights, international relations, the 
administration of justice, and the 
value of professional legal services; 

2. Through the preparation of 
speech outlines material related to 
the foregoing and through the prep- 
articles 
ments suitable for publication, and 


aration of and advertise- 
through the preparation of radio 
programs and scripts and suggested 
procedure, it is hoped to interest 
local radio stations in devoting more 
of their “public interest” time to 
Bar Association programs. 

It will also be an object of the 
Public Information Program to in- 
terest other National organizations, 
such as the National Federation of 
Women’s Clubs, Civic Service Clubs, 
Chambers of Commerce, the DAR, 
Veterans’ Organizations, and radio 
networks, to call upon their local 
agencies to use the Conference ma- 
terial and speakers. A central refer- 
ence bureau will be set up, wherein 
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the material will be assembled and 
made available to State and local 
directors and to Bar Associations. 

Carloss Morris, of Houston, Texas, 
as National Director, is in charge of 
the Public Information Program. As 
such he is an ex-officio member of the 
Association’s Committee on Public 
Relations. He is aided by an Ad- 
visory Board which consists of the 
past National Chairmen of the Con- 
ference and past National Directors 
of the Program, and by four associate 
National Directors. State directors 
are also being appointed. 

For 1946-47 there are _ being 
developed two series of thirteen radio 
programs each—one to place _par- 
ticular emphasis on the value of pro- 
fessional legal services, and the other 
to support and explain The United 
Nations. The latter series will be 
devoted to exposition of The United 
Nations, its Charter, and the pro- 
posals for peace through the progres- 
sive development and codification of 
international law. 

\ special handbook is in the proc- 
ess of preparation which will be 
distributed to the various Public 
Information Directors, 
outlines, bibliography, and material 


containing 


for rostrum addresses, on The United 
Nations. 

The Public Information Program 
will also take to the public many of 
the results of research in the fields of 
improving the administration of 
justice, procedural reform, and im- 
provements in the traffic Courts. 

Another activity of the Conference 
will be the Committee on Relations 
with Law Students under Father 
Tinnelly. This committee has a Na- 
tional coverage extending to almost 
every law school in the country. 

The work on Procedural Reform 
Studies will be completed this year, 





it is anticipated. Approximately 
twenty-eight studies remain, for the 
completion of the 343 undertaken, 
George Warren of the Conference 
“The 
Status of Judicial Administration in 
the United States”. 


The Conference plans to extend 


has begun preparation of 


the activities of its Inter-American 
Bar Committee and to try to produce 
and distribute at Lima, Peru, at 
the meeting of the Inter-American 
Bar, a Spanish edition of the Young 
Lawyer, which will carry to our col 
leagues of the Latin American coun- 
tries much information as to activi- 
ties of younger lawyers in the United 
States as Canada and 
other countries. The Committee in 
charge is headed by William Gillem. 


well as in 


The Traffic Court Improvement 
Program is continued under Calvin 
M. Cory, Las Vegas, Nevada, and is 
of recognized importance because of 
the fact that more of the public come 
into the contact with the administra- 
tion of justice through the medium 
of _ traffic violations than 
through the medium of all other 
courts combined, and it is in such 
a court of first impression that we 
must establish the respect which the 
public will bear for law and _ for 
lawyers. This program will likewise 
reach down to local levels with re- 
gional and sectional traffic court con- 
ferences discussing the problems for 
improvement of the operation of the 
traffic courts. 


court 


During the year the Conference 
will participate in a series of regional 
meetings being scheduled by the As- 
sociation. The first is planned for 
Omaha, Nebraska, for January 24-25, 
1947, when the Junior Bar members 
will hold a luncheon session in con- 
junction with the meeting. Junior 
Bar arrangements are being handled 
by Nebraska State Chairman Theo- 
dore L. Richling and Council Mem- 
ber John S. Howland of Des Moines, 
Iowa. Younger lawyers from sur- 
rounding States are urged to attend 
and participate in this regional 
meeting. 
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® Prepared by Committee on Publications, Section of Taxation: Mark H. Johnson, 


Chairman, New York City, William A. Blakely, Dallas, Texas, Philip Bardes, Howard 
0. Colgan and Martin Roeder, New York City, Allen Gartner, Washington, D. C., and 


Edward P. Madigan, Chicago. 


Family Partnerships 
—District Court v. Tax Court 


{ a family partnership is chal- 
lenged by the government, should 


ihe taxpayer file a petition with the 


fax Court, or should he pay the tax 
and sue for refund in the District 


Court? A Fifth 
cision indicates the latter procedure. 


recent Circuit de- 
Family partnerships have been no 
oriously unsuccessful before the Tax 
Court, and the Supreme Court in its 
Tower and Lusthaus decisions vir- 
tually foreclosed appeals in that type 
of case. But, in Thomas v. Feldman 
C.C.A. 5, November 22, 1946), the 
laxpayer paid the deficiency, sued in 
the District Court, and was awarded a 
refund. The facts show clearly that 
the Tax Court would have decided 
wainst him. The case involved a 
cift of stock to trusts for children, 
followed by a liquidation of the cor- 
formation of a 
The District 
Court (Texas) found that “‘the gifts 


poration and the 
limited partnership. 


creating the trusts were bona fide, 
valid, and irrevocable’, and_ that, 
since the execution of the trusts, the 
father has never been “the beneficial 
owner of the trust property or the 
recipient of the income therefrom”. 
On that finding, the income was held 
taxable to the trusts. On appeal, the 
Circuit Court held that this finding 
was conclusive, and that the income 
could not be taxed to the father. 
One word of warning is appropri 
ite. There this 
ime that other district courts will 


is no assurance at 


ee eye to eye with this Texas court. 
\foreover, there is no assurance that 


ther circuit courts will agree with 


the Fifth Circuit that a district court 
decision is conclusive on the issue. 


This latter possibility, of course, 
may work both ways; viz., an adverse 
decision in the district court may be 
as susceptible of reversal as a favor- 
able one. At any rate, the Feldman 
case arouses new interest in a field 
where the taxpayer has heretofore 


fared very badly. 


Husband-Wife Sales 
—Disallowance of Loss 


Under §24(c), a loss is disallowed 
upon a sale “directly or indirectly” 
between members of a family. Does 
this rule apply when a husband sells 
his stock on a stock exchange, and 
the wife purchases the same stock at 
The Tax Court and 
the Second Circuit held that 
the loss is allowable in such a case. 
Com’r v. Ickelheimer 132 F. (2d) 
660, aff'g 45 B.T.A. 478. The Fourth 
Sixth 


the same time? 
have 


and Circuits, however, have 
recently held that the transaction is 
to be treated as an “indirect” sale by 
the husband to the wife, and that the 
loss is unallowable. Com’r v. Kohn 
(C.C.A. 4, November 13, 1946): Com’) 
v. McWilliams (C.C.A. 6, 
2, 1946). The 


versed in both of 


December 
Tax Court was re- 
these latter deci 
sions, the appellate courts holding 
that the Dobson rule was inappli- 
cable because the issue was one of 
law. 

It mav be noted that these deci- 
sions create a more severe penalty for 
the taxpayer than does the “wash 
sale” provision of §118. If a taxpayer 
buys stock for $100, then sells it for 


$90, and within 30 days purchases 





the same stock for $90, he does not 
realize a loss upon the intermediate 
sale. But, if he subsequently sells his 
new stock for $90 (without any re- 
purchase), he then obtains his $10 
That is so because §113 (a) (10) 
specifically provides a carry-over of 


loss. 


basis in such a case, 

Where, however, the taxpayer buys 
stock for $100, sells for $90, 
and his wife buys that stock for $90, 


then 


the loss is apparently forfeited in per- 
petuity. If the wife subsequently 
sclls tor $90, she has no loss, because 
her cost was only $90. There is no 
basis-adjustment provision in the 
statute which provides otherwise. If 
the theory of the statute is that no 
economic change occurs upon the 
intra-family sale, there should per- 
haps be some method for reflecting 
the over-all loss when a sale is finally 


made outside the family group. 


Deduction for 
Federal Stamp Tax 


The Bureau is placed in an awkward 
position when it decides that its pre- 
vious interpretation of a statute was 
unduly favorable to the taxpayer. An 
example is I.T. 3806, issued last July. 
In that ruling, it was stated that 
Federal stamp taxes paid on trans- 
fers or conveyances of securities o1 
real estate are not deductible in full, 
unless the taxpayer was a “dealer”; 
in the case of traders and others, the 
tax is merely an offset against selling 
price, to be taken into account in 
computing gain or loss upon the sale. 
Under that ruling, of course, the tax 
is normally subject to the capital 
gain or loss limitations. 

The Commissioner has now issued 
a further ruling on the subject. He 
acknowledges that, prior to I.T. 3806, 
the Bureau's position was to allow 
full deduction for stamp tax to non- 
dealers as well as to dealers, and he 
recognizes further that this position 
The 
policy of the Bureau, therefore, will 


had been widely publicized. 


be not to disturb returns in which 
the deduction was taken, where the 
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taxable year ended prior to July I, 
1946, the date on which I.T. 3806 
was published. Mim. 6083 (Decem- 
ber 2, 1946). 


Failure to File Return 
— Reasonable Cause 


The failure to file 
cause a 25% 


“is due to reasonable cause 


a return may 


penalty, unless that 
failure 
and not due to wilful neglect”. It 
is true that not every mistake of law 
is “reasonable”. But, a mistake may 
result from an arguable interpreta- 
tion of a complex or ambiguous 
statute, even though that interpreta- 


tion is rejected by the Bureau and by 
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ae mR Military Justice 


(Continued from page 41) 
ment, and so independent of Com- 
mand. The Committee proposed 
further that the final review of the 
verdicts of all general Courts be in 
the Judge Advocate General’s De- 
partment, and that the Department 
be given the sole power to name the 
law member and the defense counsel. 
The right to prefer the charges and 
to name the trial judge advocate 
should be retained by the Command- 
ing Officer. 


Discrimination in Punishing Officers 


In discussing discrimination in the 
punishment of officers, the Commit- 
tee said: “The critics did not always 
understand the difficulties of the sit- 
uation or appreciate the severity of 


the punishment inflicted upon an 
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the courts. 
Loan Co. 


In Economy Savings ¢ 
v. Com’r, (C.C.A. 6, De. 
cember 5, 1946), aff’g and rev’g 5 T.C, 
543, the issue was the 
length of the taxable year of a cor. 
poration which changed from ay 
exempt to a non-exempt status dur. 
ing its fiscal year. The Tax Coun 
decided against the — on the 
merits, and imposed the 25% penalty. 
The Circuit Court agreed that the 
taxpayer was wrong, but reversed on 
the penalty issue. The court said, “A 
taxpayer should not be penalized 
for making an honest effort upon 
reasonable grounds to avoid what he 
in good faith believes to be an un 
reasonable exaction.” 


substantive 


officer by the imposition of a fine or 
the loss of promotion or reduction 
in rank, and the devastating effect of 
this punishment upon his career. 
Nevertheless, we are convinced that 
in some instances and in some areas 
there was foundation for the com- 
plaint, and it was a general source of 
criticism among the troops and se- 
riously impaired their morale. We 
believe that officers would be less 
likely to offend if they were subjected 
to a greater extent to the deterrent 
influence of the punishment which in 
Army circles is deemed so effective 
in dealing with enlisted men.” 

As to the trial of enlisted men, the 
Committee advised that more em- 
phasis be placed on the instruction 
of enlisted men as to military justice, 
that they be encouraged to attend 
courts martial, and that qualified 
enlisted men be permitted to sit on 
the Courts. 

The Committee recommended fu 
ther that a board of officers be con- 
stituted to consider other changes in 
the Articles of War and the Manual 
of Courts Martial. Such a study, the 
Committee thinks, should be a con- 
tinuous process; it lists some eight 
questions in which the Committee 
was very much interested, but on 
which it did not believe it was quali- 
fied to make a recommendation. 
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Supreme Court Decisions 
Continued from page 59) 


} 


hy the Court’, and that the tests 
result’ from “‘accommodating’’ the 
-oustitutional demand for free inter- 
sate trade with the constitutional 
demand that state taxation be not 
unduly impaired, In that case, non- 
discrimination is an important factor 
in validating a tax. Under the Im- 
port-Export Clause, however, no ex- 
ceplions are permissible, because the 
Constitution prohibits “any” tax, 
with but one exception: “. . . except 
what may be absolutely necessary for 
executing its inspection Laws”. ‘The 
opinion apparently concedes that 
vome support for a permissible non- 
discriminatory tax may be inferred 
(om the history of the Constitutional 
Convention, but it rejects any im- 
plied qualification which contravenes 
ihe express language of the Constitu- 
tion, because that method of con- 
situtional interpretation is “dan- 


v¢ rous”’. 
\fter rejecting the Commerce 
Clause analogy, the Court states 


that a more relevant analogy is 
\rticle 1, Section 9, Clause 5, which 
prohibits Congress from laying any 
ax on “Articles exported from any 
State”. The opinion reviews the de- 
cisions under this clause, to demon- 
strate that the test is whether or not 
the taxable transaction coincides 
with the act of export. Since that 
test was satisfied in this case, the im- 
munity exists. 

The opinion considers also the 
argument that the tax in question 
was not an “impost”, but was an 
excise tax “for the privilege of sell- 
ing tangible personal property at 
retail”, the selling price being mere- 
ly a measure of the tax. That argu- 
inent was rejected, because “the in- 
‘ident which gave rise to the accrual 
of the tax was a step in the export 
process”. 

Mr. Justice MurpHy took no part 
in the consideration of the case. 

Mr. Justice BLAck, in a dissenting 
pinion, argues that a nondiscrimi- 
natory sales tax should be as valid 
is a similar property or severance tax 





applied against property subsequent- 
ly exported by the taxpayer. Je 

The case was argued by Mr. Nor- 
man S. Sterry for Richfield Oil Cor- 
poration and by Mr. John L. Nourse 
for State Board of Equalization. 
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Courts, Departments, 
Agencies 
(Continued from page 62) 


fect, limited the drawing of deeds, 
mortgages and wills by one not an at- 
torney to cases where no considera- 
tion was charged and the drawing of 
other papers by one not an attorney 
to cases where no consideration was 
charged and the draftsman was a 
natural person anda party. It was ar- 
gued that the delegation to the Court 
of Appeals of power to make rules on 
the subject violated the constitu- 
tional separation of the powers of 
government and that the exercise 
transcended the bounds of the dele- 
gation. Besides rejecting these con- 
tentions the Court of Appeals ruled 
that the petitioner, particularly when 
joined by the integrated Bar Associa- 
tion, had capacity to maintain the 
proceeding and that injunction was 
the proper remedy. The Court indi- 
cated that the injunction should not 
apply in certain cases saying: “If, 
however, the maker of such an in- 
strument on isolated occasions should 
apply without solicitation on his own 
volition to defendants to act as the 
maker’s amanuensis in framing the 
instrument he desires to execute, and 


Supreme Court Decisions 


for which defendant receives no com- 
pensation, it may perform such duty, 
and likewise it may, for and on be- 
half of itself beneficially, prepare any 
instrument creating such benefit to 
itself as a ‘party’ thereto... .” The 
Court ruled, however, that a fiduci- 
ary was not a party to an instrument 
which merely appointed it as fiduci- 
ary and gave it no beneficial interest 
in the estate. 
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